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NEW YORK, OCTOBER, 1845. 


[Monruty Parr. 





BILL FOR AN ACCOUNT. 


It has often been decided that where a 
bill for an account omits the offer on the 
part of the plaintiff to pay what shall appear 
to be due, if the balance turn against the 
plaintiff, that would not do. This subject 
recently came before the Master of the 
Rolls in England, (Lord Langdale) in the 
case of Clark v. Tipping, 4 Beav. 588. 
There the bill prayed that the accounts 
might be taken, and that the defendant 
might be decreed to pay the plaintiff what 
might be found due from him, the plaintiff 
being willing that the defendant, if anything 
should be found due to him on taking the 
accounts, should receive satisfaction for the 
same, according to an arrangement made in 
the year 1840, and in the manner provided 
by an indenture of December, 1840. And 
that it might be declared that a release of 
the 20th of November, 1840, was binding 
on the defendant, John Tipping. Ona de- 
murrer for want of equity, and of parties, it 
was contended that the plaintiff was not 
entitled to the account, he not having by 
his bill submitted to pay what might be 
found due from him. Lord Langdale, in 
delivering judgment, said, “It is not dis. 
puted that this bill contains sufficient alle- 
gations of fraud to entitle the plaintiff to 
bring this cause to a hearing, provided he 
had shaped his bill in a proper form. It is 
said, however, that the bill is informal in 
this respect, that the plaintiff has not offered 
to account himself, or to pay what upon the 
taking of the accounts may appear to be 
due from him to the defendant Mr. Tipping ; 
instead of doing that, he has insisted that 
he is entitled to the benefit of the arrange- 
ment in one respect, whilst he seeks to be 
relieved from it in another. The argument 


turns upon the proposal which is made, to | 


confine M. Tipping to such sum of money 
as he may be entitled to on the footing of 
the trust deed, instead of offering to pay the 
whole sum of money which, upon the taking 
of the accounts, may turn out be to due him. 
In the first place it is to be observed that a 


general demurrer for want of equity cannot 
be allowed, if the plaintiff appears, upon the 
record, to be entitied to any relief whatever. 
The defendant alleging upon the argument 
of this case, that the plaintiff cannot be 
bound to render any account beyond that 
which he has offered upon the bill, says, 
that he has not offered upon the bill to do 
that, which, upon the hearing of the cause, 
he may turn out to be entitled to; he says 
also that he ought now to be considered to 
be entitled to have full payment, if the ac- 
count or the arrangement is to be in any 
way disturbed, and that as the plaintiff has 
not offered him full payment, he is therefore 
not entitled to any relief at all. The real 
foundation of this argument is the assump- 
tion, that the plaintiff is not bound to account 
beyond his offer; that is, that he is not 
bound to account for more, or to give greater 
relief to the defendant than the plaintiff has 
offered to give upon this bill. This point 
has certainly been very often discussed. It 
was the subject of a difference of opinion 
between two very great and eminent law- 
yers; and I recollect an occasion where, in 
the presence of two judges of this court, it 
was asked what would happen upon such a 
demurrer as this. It was answered by one 
of them, I should have no hesitation in over- 
ruling it, not the slightest. The answer 
made by the other was, that it required a 
good deal of consideration, and a difference 
of opinion was certainly expressed ; but 
occasions have repeatedly occurred, where 
the plaintiff, not offering at all to account, 
and not admitting himself to be an account- 
ing party, but seeking an account against a 
person acknowledged to be an accounting 
party, has appeared at the hearing to be 
himself accountable, and there the court 
has ordered him to account, and that without 
any offer having been made on his part. ° 
| Notwithstanding the opinion of Sir A. Hart, 
which entirely coincided with the opinion 
“he had formed long previously to his decid- 
ing the case of Hickson v. Aylwood, I think 
‘that this court has often (notwithstanding 
‘the doubts which have been raised) ordered 
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the plaintiff to do that which was just, when 
he was applying at the hearing to have 
justice done to himself; and I cannot have 
any doubt, that if this case were before me 
at the hearing, and the plaintiff to try to 
confine his liability to the offer he has made, 
such attempt would fail. I think that there 
is in this court quite sufficient jurisdiction 
to compel the plaintiff seeking equity upon 


the co-defendant’s death had been entered 
on the record befere trial. eg. v. Kenrick, 


1D. & M. 208. 


PRACTICAL POINTS. 


ATTACHMENT—DEMAND BY AGENT—POWER 
OF ATTORNEY WHERE NOT NECESSARY. 





a matter of account of this kind to do equity 
on his part, and without saying that the 
defendant may not be perfectly right in the 
claim he makes, or that the plaintiff may | 
not be quite wrong in insisting that he can | 
have the benefit of the arrangement when 
he seeks to be relieved from a part of it, I 
am of opinion that this is not a proper case 
for a general demurrer. The defendant 
cannot, by general demurrer, relieve him- 
self from the duty of answering.” 

The decision on this and another point as | 
to want of parties, was aflirmed by the Lord 
Chancellor. 


CRIMINAL LAW. 
CONSPIRACY. 


An indictment charged that A. and B. 
were horse dealers, being evil disposed per- 
sons, and seeking to get their living by 
various subtle, fraudulent, and dishonest 
practices, together with divers other evil 
disposed persons, unlawfully, fraudulently, 


and deceitfully, did combine, conspire, &c.,, | 


by divers false pretences and subtle means 
to obtain to themselves from C., divers sums 
of money of the moneys of C., and to cheat 
and defraud him thereof, is not bad on the 
ground of generality. A. and 3., in concert 
with each other, falsely pretended to C. 
that a horse which they had for sale had 
been the property of a lady deceased, and 
was then the property of her sister, and was | 
not then the property of any horse dealer, 
and that the horse was quiet to ride and 
drive, and by these misrepresentations in- 
duced C, to purchase the horse. It was 
held that they were indictable for conspiracy, 
although the money was to be obtained | 
through the medium of a contract. Semble | 
that they were also indictable for obtaining | 
money by false pretences. One of two} 
defendants in an indictment for conspiracy 
died after the venire facias juratores was 
returnable and before trial; the other de- 
fendant was tried and found guilty. It was 


| 
| 
| 
| 
| 


| was then moved for. 


It is a general rule, that where a demand 
is made ona party pursuant to a rule, order, 
award, &c., by any person not mentioned 
in the rule, &c.,.it is necessary that that 
party should be authorized by a power of 
attorney to make the demand.  Tidd’s 
| Practice, 837, 9th Ed. ; Laugher v. Laugh- 
ler, 1 ‘Tyrw. 352; 1 Dowl. 284,S. C.; 
Jackson v. Clarke, 13 Price, 208; M’Clell. 
72,8. C.; Eap. Fortescue, 2 Dow]. 448. 

But this rule applies only in those cases 
where money is demanded, or anything to 
be done for which a discharge is required, 

|and does not extend to the cases where a 
|mere request of performance of the rule, 
‘order, or reward is made. See Kenyon v. 
| Wason, 2 Smith’s Rep. 61 ; Lodge v. Post- 
‘house, Lofft, 388. In the recent case of 
| Tebbutt v. Ambler, 2 Dow]. N. S. 677; 12 
|'Law Journ. Rep. (N. 8.), Q. B. 220, 1 
| Monthly Law Digest, p. 3, tit. Award (3), 
|S. C., the award directed the execution of 
‘certain deeds by the plaintiff, and the de- 
fendant’s attorney accordingly prepared 
them, and sent drafts thereof to the plaintiff 
for his perusal. On the 18th of May the 
defendant’s attorney gave plaintiff notice 
that unless they were returned by the 26th, 
he should consider that he agreed to their 
terms; the plaintiff, thereupon, returned 
two cf the deeds, requiring some alterations 
to be made therein. The alterations in one 
deed were agreed to by defendant’s attor- 
ney, but those in the other deed were not, 


‘and the defendant’s attorney subsequently 
‘sent a Mr. M. as his agent, to require the 


plaintiff to execute the deeds, but the plain- 
tiff neglected to do so, and an attachment 
In opposition it was 
contended, that no sufficient authority on 


ithe part of Mr. M., by whom the demand 


of execution was made, was shown. But 
Patteson J., said, “The case of JKen- 
yon v. Wasen (2 Smith, Rep 61), is a di- 
rect decision that a power of attorney is not 
necessary in such a case, although it is 
where money is demanded, or any thing for 


held no mistrial, although no suggestion of | which a discharge is to be given, and the 
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case of Lodge v. Posthouse (Lofft, 388) is 
to the same effect. ‘This objection there- 
fore cannot, I think, prevail.” 








IN CHANCERY. 








Before the Hon. LEWIS H. SANDFORD, Assist- | 


ant Vice Chancellor of the First Circuit. 


Srorm and others v. W. C. H. Wavpe tt, 
Official or General Assignee in Bank- 
ruptcy. 

De Kay v. the same defendant, and S. 
Merrinew, Receiver, &c.—10 & 11 

‘ebruary—15th July, 1845, 


LIEN OF JUDGMENT CREDITOR’S SUIT—PRI- | 


ORITY OVER ASSIGNEE IN BANKRUPTCY. 
. 


By the commencement of a suit in chancery by a 
judgment creditor, whose execution at law has 
been returned unsatisfied, he acquires an equita- 
ble Jien upon the things in action of the judg- 
ment debtor. 

Where the debtor was declared a bankrupt, under 
the act of Congress of 1841, upon a petition filed 
after the commencement of such a creditor’s suit, 
it was held, that the assignee in bankruptcy, ir- 
respective of the proviso in the second section 
of the bankrupt act, took the debtor’s things in 
action, subject to the creditor’s lien acquired by 
the suit. 

Feld farther, that the right of the creditor in these 
cases, constituted a lien or security within the 
meaning of the proviso in the second section of 
the act, and is protected thereby. 

The fund in controversy ordered to be paid to the 
receiver in the creditor's suit, in preference to 
the general assignee. 

A few days before the passage of the bankrupt law, 
D. executed an assignment to B.S 





ment, and had an execution thereon returned 
wnsatisfied. 
filed a bill against D. and Bb. to set aside the 
assignment as fraudulent. The subpcena to an- 
swer was served on the seme day. In January, 


1813, D. petitioned for a discharge under the | 
bankrupt law, and he was in due time decreed | 


to be a bankrupt. ‘The assignment was declared 

to be fraufalent as against creditors, in the suit 

commenced by S. 

the fund by force of the lien acquired by the 

creditor’s suit, in preference to the general as- 
signee. 

The question in tnese cases arose upon 
the claim made by the general assignee in 
bankruptcy in the city of New York, to 
nave the funds paid over to him which had 
been discovered in certain creditors’ suits 
against sundry bankrupts. 

The creditors resisted the claim, insisting 
that they had by those suits, acquired a lien 
upon the funds, prior to the right of the 
assignee. 


.» Who was a} 
creditor of D., sued him at law, recovered a judz- | 


On the 23d Semptember, 1912, he | 


Held, that S. was entitled to | 


The circumstances will be found fully 
.stated in the opinion of the court. 

| EE. S. Van Winkle, for the complainants, 
| Storm and others, 

| O. Bushnell, for the receiver in the sec- 
ond suit. 

B. W. Bonney, for the general assignee. 
| J.B. Wright, for De Kay. 


| Tun Asststanr Vice CHancentor.— 
|The principal and most important question 
discussed in these cases, is presented in the 
most simple form, in the second suit. I will 
therefore consider it in the first instance in 
reference to that suit. 

| The bill of De Kay is one of interpleader. 
| He is the debtor of Glover, a bankrupt, and 
‘each of the defendants claim to be entitled 
|to receive the debt. Mr. Merrihew is a 
receiver appointed by this court in a suit 
_commenced by Chester and. others, judg- 
/ment creditors of Glover for the purpose of 
reaching kis equitable interests and things 
_in action and founded upon the return of an 
execution at law against his property wholly 
unsatisfied. 

| ‘This creditor’s bill was filled on the 28th 
day of October, 1844, and a subpena to 
answer, accompanied with an injuction re- 
straining the defendant from transferring 
his effects or doing any act to enable others 
| to obtain a preference over the complainants, 
| was served on Glover on the next day. On 
the 10th day of November, 1843, the usual 
order for the appointment of a receiver of 
the property and effects of the debtor was 
granted on motion, and entered on the min- 
utes, of the court; and on the 17th day of 
the same month Mr. Merrihew was duly 
appointed such receiver, and executed the 
requisite bond. On the 30th day of No. 
vember Glover executed to the receiver a 
formal assignment of his property, pursuant 
to the directions of the order for a receiver. 

The receiver claims to have obtained by 
these proceedings, a lien upon the debt due 
from De Kay to Glover, and that the same 
must be applied towards the satisfaction of 
Chester’s judgment and the costs of their 
creditor’s suit. 

The official assignee claims the same 
debt by virtue of a decree declaring Glover 
ito be a bankrupt in pursuance of the act of 

Congress, entitled “ An act to establish a 
uniform system of Bankruptey throughout 
the United States,” passed August 19th, 
11841. 
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Glover’s petition for the benetit of this 
act, was filed on the 23d day of November, | 


1842, in the District Court fur the Southern | 


District of New York, and he was decreed 

to be a bankrupt within the purview of the 

act, on the 24th of December following. 
These conflicting claims must be deter. 


mined by the nature of the right which Ches- | 


ter & Co. acquired in the things in action 
of Glover, by force of their creditors’ suit | 
in this court ; and by the effect of the Bank- | 
rupt Act therein consequent upon the peti- 
tion in the District Court in the matter of 
Glover’s bankruptcy. 

Without pausing here to inquire what 
was the effect as to third persons of the 
creditors’ suit against Glover, I am confi- 
dent no one who is acquainted with that 
proceeding as conducted in this State, will 


doubt but that as against Glover himself, | 


Chester & Co. thereby acquired a right to 


the debt due from De Kay, which could | 


only be defeated by a successful defence of 
their suit. 
not be divested short of payment oi their 
demand. 

The defence which could be made to 
their suit was very restricted. 

Their judgment was conclusive, unless | 
fraudulently obtained ; and no mere irregu- | 
larity in its entry, or in the issuing or return 
of the execution, would avail the defendant 
Glover. Nor would he be permitted to 


show that the sheriff refused to levy on his | 


property subject to execution, unless he 


could also prove that Chester & Co. col-' 


luded with the sheriff in such misconduct. 

Unlike the ordinary case of a suit at law 
to establish and recover a debt, the debt of 
Chester & Co. was already proved by their 
judgment. 

It thus appears that their right to the De | 
Kay debt upon exhibiting their bill although 
defeasible, was no more likely to be defeated 
than that of a mortgagee filing his bill to 


foreclose a mortgage ; and the grounds of | 


defence as much or more restricted in their | 
case as they are in that of the mortgage | 
creditor. 

No subsequent act of Glover could defeat 
such right. If he had made an assignment | 
to one ignorant of the injunction, or had 
procured a discharge from his debts under 
an insolvent law on the petition of two- 
thirds of his creditors; the assignee in 
either case, would have received the de- 
mand against De Kay, subject to the prior 
right of Chester & Co. 


This right thus defeasible could | 


Waddell, Assignee in Bankruptcy. 


‘Did the Bankrupt Act and Glover’s pro- 
ceedings under it impair or defeat this right? 
And frst, without reference to the proviso, 
which has been the subject of such able and 
elaborate arguments at the bar. 
| The third section of the act declares the 
rights of the assignee in bankruptcy. 

By force of the decree all the property 
and rights of property of the bankrupt (ex- 
‘cept such as shall be allowed to him and 
his family by the assignees) were divested 
out of the bankrupt, and vested in the as- 
signee. And the ijatter was vested with all 
‘the rights, titles, powers and authorities, in 
respect of the same as fully to all intents 
and purposes, as the same were vested in 
or might be exercised by such bankrupt, 
before or at the time his bankruptcy was 
declared. 

There is no other provision in the act on 

this point, which enlarges the title or inter- 
est of the assignee in respect of the demand 
/now under consideration. 
His right is therefore left to stand upon 
the general principle applicable to insolven- 
cy and bankruptcy, both in this country and 
in England, that the assignee takes only 
_such rights as the insolvent or bankrupt had, 
and subject to all the equities which affect 
‘the assignee. Mumford v. Murray, 1 Paige, 
620 ; Smith v. Kane, 2 id. 303; Van Epps 
v. Van Dusen, 4 id. 64; 2 Story’s Lg. 
Jurispr., § 1411. 

Under the English bankrupt acts, this 
principle is qualified in certain instances, 
by relation to the time of the commission 
‘of an act of bankruptcy. But under the 
_statutes of the various States, which are 
usually put in motion by the bankrupt or 
insolvent for his own relief, it is generally 
‘made applicable to the institution of the 
proceedings. 

This view of the bankrupt act of 1841, 
has reccived the sanction of very high 
authority. 

In the Matter of Muggridge, in the 1st 
Circuit of the U. S., New Hampshire Dis- 
|trict, September 12, 1842, (5 Law Report- 
‘er, 361, 558) and now reported 2 Story’s R. 
334, nomine Parker v. Muggridge, Mr. Jus- 

tice Story says that if there had been no 
| such saving in the act, (as the proviso in 
the second section) the liens, mortgages and 
other securities within the purview of the 
saving, would have been saved by mere 
operation of law, from the natural intend- 
ment of the statute, which did not mean to 
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disturb existing vested rights and interests 
in property. Also that the property will be 
followed and affected with the trust in the 
hands of the assignee, in the same manner 
and to the same extent as it would be in the 
hands of the bankrupt; citing several ng- 
lish authorities. He farther says, “ But if 
no such case ever existed, I should have no 
doubt, upon principle, that such ought to be 
the result. But there are many cases which 
stand on analogous grounds. We all know 
that in bankruptcy, the assignee takes only 
such rights as the bankrupt himself had, and 
is subject to the like equities.” 

In Mitchell v. Winslow, in the Maine 
District, October, 1843, (2 Story’s Rep. 
630, and 6 Law Reporter, 347, 352) the 


same eminent jurist says, “it is a well estab- | 


ished doctrine, (except in cases of fraud) 
that assignees in bankruptcy take only such 
rights and interests as the bankrupt himself 
had and could himself claim and assert at 
the time of his bankruptcy; and conse- 
quently they are affected with all the equi- 
ties, which would affect the bankrupt him- 
self, if he were asserting those rights and 
interests.” 

And the learned judge supports his posi- 
tion by a reference to decisions from the 
time of Lord Hardwicke to that of Lord 
Lyndhurst, at law as well as inequity. In 
Winsor v. McLellan, 2 Story’s R 493—S. 
C. as the matter of McLellan (6 Law Rep. 
440) in the District of Massachusetts, Oc- 
ber, 1843, Judge Story re-affirmed the same 
doctrine in equally strong language. He 
says “the assignee in bankruptcy takes the 
property in the same plight and condition 
that the bankrupt himself held it. and sub- 
ject to all the equities which exist against 
the same in the hands of the bankrupt.” 

For further illustrations and applications 
of this principle by the same distinguished 
judge, see Ex parte Newhall, 2 Story’s R. 
360; Fletcher v. Morey, ibid 555; and 
Fiske v. Hunt, ibid 582. 

Although the policy of the act was to 
distribute the assets of bankruptcy equally, 
such policy was intended to apply to the 
rights and interests which he had, not to 
those which were vested in others, while he 
still retained a qualified interest in the pro- 
perty. Aside from the proviso in the sec- 
ond section, there is nothing in the act 
which authorizes the inference that Con- 
gress intended to give such a monstrous and 
unprecedented effect to it, as to take away 


rights vested or acquired in good faith, 
whether they were legal or equitable, ex. 
press liens or constructive trusts. It is only 
trom the time of the decree, that the pro. 
perty and rights of property are divested out 
of the bankrupt, and the act in distinet terms 
divests from him such rights as he has at 
the time of the bankruptey and no more, 
and the assignee can enforce them as fully 
as he might at that time, and not otherwise. 

See upon this subject the reasoning of 
the Supreme Court of New Hampshire in 
Kittridge v. Warren, 7 Law Reporter, 77, 

2, and of Judge Betts in the Matter of 
Brown, 1 N. Y. Leg. Obs. 72. 

[ leave out of view the distinction between 
a voluntary assignee of the debtor, and an 
assignee by operation of law, as in bank. 
'ruptey or insolvency. ‘The latter may avoid 
the conveyances and transters of the assign- 
or made in fraud of his creditors which the 
voluntary assignee is incapable of doing ; 
hut in the case of De Kay the difference 
has no bearing. 

If then the assignee under the. bankrupt 
act of 1541, took no other or greater right 
than Glover himself had at the time of the 
bankruptcy, it seems to me that there is an 
end of the question. 

Before Glover filed his petition in the — 
court of bankruptcy, Chester & Co, had ac- 
quired a right in the debt due trom De Kay, 
and the debt itself had been divested trom 
Glover and vested in the receiver. His 
title to it was gone, and he retained no fur- 
ther interest in it than this, that he might 
possibly defeat the suit of Chester & Co., 
and he might regain or redeem the debt by 
paying their demand, 

His procuring a discharge in bankruptcy 
would have no effect whatever upon the 
right which Chester & Co. acquired by their 
creditors’ suit. It was the property of the 
Judgment debtor, not a new judgment against 
him which they sought by their bill. If 
they failed in discovering property their suit 
would fail. Thus their proceeding was 
against the specific effects, not the person 
of Glover; and if available would become 
so by force of the discovery of such effects 
existing at the time of filing their bill. On 
such effects they obtained a vested right for 
peyment and a subsequent discharge of their 
debt by operation of law could not divest 
that right. 

In De Kay’s case it makes no difference 
whether the right by the creditors’ suit 
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vested on the service of the subpoena or on 
the order for or appointment of the receiv- | 
er. There is no occasion to go beyond the | 
appointment, because by force of the order | 
and appointment, (if not by the order alone) 
Glover’s right in the debt of De Kay was 
transferred to the receiver. ‘The execution 
of the assignment to the receiver gave to 
him no new right. Such assignment is 
convenient to establish a legal title, and has 
become customary in these suits ; but it is 
the order of the eourt which works the 
transfer of the right of the judgment debtor. 

Second. ‘These causes have been fully 
argued upon the effect of the proviso in the | 
second section of the Bankrupt Act. And | 
perhaps creditors stand stronger upon the | 


proviso, than they do upon the general prin- | 
It is there- | 
fore proper that I should consider the ques. | 


ciple which | have discussed. 


tion as it is presented in this aspect. ‘The 
proviso is in these words: ‘ And provided 
also, that nothing in this act contained shall 
be construed to annul, destroy or impair any 
lawful rights of married women, or minors, 
or any liens, mortgages, or other securities 
on property, real or personal, which may 
be valid by the laws of the States respect- 
ively, and which are inconsistent with the 
provisions of the second and fifth sections 
of this act.” 

It is not alleged that there is any thing 
in the second or fifth sections of the act, 
which nulitates against the receiver’s right 
to the benefit of this provision, if it be 
brought within its terms. 

But it is strenuously contended on the 
part of the official assignee, that the right 
which the receiver represents, is not such a 
lien or security, valid by the laws ef this 
Stale, as comes within the saving clause of 
the bankrupt act. 

First. What is the meaning of a lien or 
security on property, real or personal in 
this proviso? 

The terms used are not synonymus, nor 
is it to be supposed that Congress would 
load a statute with words purely superfluous. 

The word security is the most general 
term, and in its usual acceptation embraces 
liens as well as mortgages. But it is not 
a legal phrase. It signifies that which 
makes secure or certain; in its proper use it 
relates to primary matters; and often con- 
sists of a promise or right not attended with | 
possession of the thing upon which it reposes. 
It implies in its common acceptation that 





| which prevents loss, or makes safe. Dr. 


Johnson defines it as “any thing given as 
a pledge or caution”—Dean Swift used it 
as synonymous with safety, certainty” — 


‘Dr. Webster gives us six definitions of the 
word, one of which is “ safety, certainty,” 


and another is, * Any thing given or depos- 
ited to secure the payment of a debt, or the 
preference of a contract; asa bond with 
surety, a mortgage, the indorsement of a 
responsible man, a pledge, &c.” 

It is not to be found in the old law dic- 
tionaries. Bouvier defines it as that which 
renders a matter sure; an instrument which 
renders certain the performance of a contract. 
(2 Bouv. Law Dict. 493.) 

I have no doubt that the word securities 
in this proviso was used in its popular sense, 
Congress had provided in the words which 
precede it, for liens and mortgages, the form. 
er, a very comprehensive term of itself; 
and the generic term securities was added 
to sweep into the proviso every other ves- 
ted right which was attached to, or was a 
charge upon property. 

These terms are to be construed in a lib- 
eral and enlarged sense. Else what be- 
comes of the very numerous rights in pro- 
perty, which are known as privileges in the 
State of Louisiana? No such legal word 
as lien is known to the laws of t! hat State, 
and morigages there are a distinct class of 
interests. 

The literal words of the proviso being 
out of view, “other securities,” *viz. liens 
and mortgages on real or personal property, 
convey but little of their intent, in a state 
where liens as such are unknown, and where 
no property is recognized as being real or 
personal. Without going more minutely 
into this discussion, I will say at once, that 
the term other “ securities” in the bankrupt 
act, in my view, includes every interest or 
right attached to or which is a charge upon 
specific property, or which entitles the 
owner thereof to be paid out of specific 
property; whether legal or equitable abso- 
lute or contingent. 

Inthe Matter of Muggridge, before cited, 
(5 Law Reporter, 551, &c., 2 Story, 334.) 
Judge Story treats the proviso in the man- 
ner which I have attempted to illustrate, 
and he upheld a right in property as founded 
upon a contract, beeause it created an equi- 
table lien or security, or a constructive trust 
iu the property ; and gave to the claimants 
a superior equity therein to that of the gen- 
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eral creditors represented by the assignee. 

The word “ lien” is of well known signi- 
fication. In law it signifies an obligation, 
tie, or chain, annexed to or attaching upon 
any property ; without satisfying which such 
property cannot be demanded by its owner, 
(4 Jacob’s Law Dict., by Tomlins, 159.) 

In a late law dictionary it is thus defined, 
“In its most extensive signification this 
term includes every case in which real or 
personal property is charged with the pay- 
ment of any debt or duty; every such 
change being denominated a lien on the 
property. In a more limited sense it is 
defined to be a right or detaining the pro- 
perty of another until some claim be satis- 
fied (2 Bouvier’s Law Dict. 54.) 

In the every day use of the term liens, 
include mortgages as well as the more re- 
stricted interests which one may hold in 
the property of another. And I think there 
is no doubt but that its usual and accepted 
meaning, is quite as extensive as the defi- 
nition of it which 1 have given from Tom- 
lin’s Jacob. 

There is no reason to suppose that Con- 
gress intended to limit the proviso to com- 
mon law liens, which exist only where the 
party entitled to it has possession of the 
goods, and which are lost whenever he 
paris with the possession. This is one of 
the smallest classes of liens known to our 
jurisprudence. There are numerous statu- 
tory liens, and liens by the maritime law; 
some of which require possession te accom- 
pany them, while others exist independent 
of possession. And besides these there are 
the diversified liens in equity, some with, 
and more without regard to possession of 
the property ; which as is said by Judge 
Story, are rather deemed a charge upon 
the thing than either a pis in re or a pis 
aa rem. I refer for instances ef equitable 
liens to 1 Story’s leq. § 506 ; 2 ibid. § 1215 
& suce. & § 1411. 

vor do I find any distinction in the pro- 
viso, between absolute and conditional 
liens. Although the latter may be de- 
feated by the condition, they are neverthe- 
less liens until the contingency happens. 

la the matter of Coaster, 1. N. Y. Leg. 
Obs. 53. 54., the learned Judge of the U. 
S. District Court in the Southern District 
of this State, said that the word lien has 
been understood and expounded here as 
used in a familiar sense, and as compre- 
hending all privileges and charges upon 


| the thing recognised by local statutes, long 
established usages, or the general law ; | 
that in his judgment, the word lien in the 
bankrupt act, imported any charge fixed by 
law upon the property, or imposed by the 
party in consonance with existing laws 
and usages. And sce the Matter of Allen, 
5, Law Report: r 362, in the Northern Dis- 
trict Court, per Conkling, J. 

] have already mentioned Parker v. Mug- 
gridge, (5 Law Reporter 357, 2 Story 334,) 





where Judge Story decided that an equita- 
ble lien is as much within the act as a 


legal lien, and gave effect to a trust or se- 


curity which was such by operation of law. 
See also his observations in x parte Foster 


| 5, ibid 62, (2 Story’s R. 1319) and the case 


of Kittredge v. Warren 7, ibid 82. 

In Donner v. Brackett, 5 Law Reporter 
394, Judge Prentiss of the U. S. District 
Court in Vermont, said that in common 
acceptation, Jien is understood and used to 
devote a legal claim or charge on property, 
either real or personal, for the payment of 
any debt or duty. By /egal, 1 understand 
the learned judge to mean lawful or recog- 
nized by law; and in that sense his defini- 
tion embraces all the classes of liens, which 
I have mentioned. 

And in /daughton vy. Curtis, 5 ibid, 507, 
in the U. S. Circuit in the same district, 
that eminent judge, the late Mr. Justice 
Thompson, said that in his opinion it was 
the purpose of the bankrupt act to preserve 
all the securities upon property, which al- 
though unknown to the common law, are 
by the laws of the respective states, as es- 
sentially a lien upon the property as those 
existing at common law. 

Under the English system of bankruptcy, 
the variety of liens and securities which are 
respected in its administration, is very great. 
See Archbold’s Bankruptcy by Flather, 139 
to 147, and 149. And so far is the striking 
of a docket from cutting off such liens, or 
driving the creditor having a legal lien in- 
tu the bankrupt court to enforce his claim, 
that it is held that the court has no juris- 
diction in bankruptcy against a creditor 
who obtains execution before the bank- 
ruptey, unless he voluntarily comes in un- 
der the fiat—Lx parte Botcherly, 2 Gyln. 
& J. 367. 

The liens and securities in the saving 
clause in the second section of the act, are 
such as may be valid by the laws of the 





siales respectively. 
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They are not restricted to such as are 
created by the statutes of the states, but | 
apprehend include all Hens and securities, 
known to the municipal law of the state, 
whether they are cognizable at law, or in 
equity, or in admiralty. In this respeet 
the bankrupt aet, in the language of Judge 
Ware, adopts the law of the states respec- 
tively ; and in this instance as in others, 
we are to ascertain what those laws are by 
the statutes of the states and their judicial 
rules and decisions. 

Iam aware that the Supreme Court of 
the United States have held that where a 
question arises, which is governed by the 
general principles and doctrines of com- 
mercial jurisprudence, they will not be 
controlled by the judicial decisions of the 
courts of the state where the question 
arose. Swift v. Tyson, (6 Peters.) But 
this is wholly different from the usage of 
that court, in questions growing out of real 
estate, and others of a local character ; and 
I suppose the departure from that usage 
was on the ground that a question of com- 
mercial law turned not upon the law of any 
one state, or of the United States, but upon 
the law merchant of the whole commercial 
world. 

For further illustrations of this subject I 
refer to the Matter of Coster, before Judge 
Betts, cited above; Smith v. Gordon 6 
Law Reportor 313, per Ware J. in the U. 
S. District Court in Maine; Alatter of 
Muggridge, 5 ibid 351, (and 2 Story 334,) 
before cited; Matter of Allen, 5 ibid 362; 
Donner v. Brackett cited above, 5 ibid 392; 
Haughton v. Eustis, 5 ibid 505; and Dud- 
ley’s Case, Penn. Law Journal 308, in the 
U. S. Circuit Court per Baldwin J. 

The next inquiry is whether by the credi- 
tor’s suit in this case, Chester & Co ac- 
quired a lien or seeirity on the judgment 
against De Kay according to the laws of 
this state. In other words did their suit 
create a charge upon that thing in action, 
which entitled them to payment before the 
bankrupt could resume or dispose of it ? 

The practice of filing bills in this court 
by unsatisfied judgment and execution 
crediturs, to reach the things in action of 
the debtor, which has become so well es- 
tablished and familiar, is usually referred 
to the revised statutes as its origin. (2 R. 
S. 173, 174.) 

The statute is undoubtedly sufficient to 
sustain all the argument that was presented 


in support of the effect of such a suit, but 
as 1 desire to refer to cases prior to the 
time when the revised statutes went into 
operation, I will advert briefly to the earlier 
history of this jurisdiction. 

‘The power of the court of chancery to 
aid the creditor in removing fraudulent im- 
pediments in the way of levying on the 
personal property liable to execution, or 
selling the real estate of his debtor; is an 
old established ground of jurisdiction which 
is not in question here. The bill in those 
cases was auxillary to the carrying into 
effect the process of the law courts, and 
different from our creditor’s suit now under 
consideration, in this, that in the suit to set 
aside a fraudulent conveyance of land so 
as to give effect toa judgment, the bill need 
not allege anything more than the recovery 
of the judgment, and where it was to re- 
move an obstruction affecting movable pro- 
perty, it was only requisite to allege an 
execution issued to the county where the 
property was situated ; while in the ecredi- 
tor’s bill against equitable interests and 
things in action, the creditor must show 
the issuing of an execution and its regular 
return unsatisfied. 

In the case of Spader v. Hadden, 5 J. 
C. R. 380, Chancellor Kent in 1821 sus. 
tained a creditor’s suit of the description 
now in use, against moneys in the hands 
of Hadden, which arose from property trans- 
ferred to him by the debtor, the transfer 
being fraudulent against creditors. 

This decree was affirmed by the Court 
for the Correction of Errors in November, 
1823, 30 Johns, 554, A majority of the 
court concurred with Chief Justice Spencer 
and Mr. Justice Woodworth, (the latter de- 
livered the prevailing opinion) in holding 
that the case was one of acknowledged 
equitable cognisance. 

And the reasoning of the judge is appli- 
cable as well to the case of the funds being 
in the debtor’s hands as to the case decided, 

It is true that in Denovan v. Finn, Hop 
kins R. 59, 77, decided in November, 1823, 
the Chancellor omitted to follow the result 
|of the decision in adden v. Spader, and 
viewed the latter as a case of trust and 
fraud. But T submit with great respect that 
} there was much more in the decision than 

was acceded to it in Donovan v. Finn. 
The goods assigned in J/adden v. Spader 
| were sold and converied into money five 
imonths before Spader recovered judgment 
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so that there was no property on which his 
execution could have become a lien. It 
was then the plain case of a debtor having 
things in action in the hands of a third per- 
son; and equity deemed it unjust that either 
the one or the other should withhold them 
from the payment of his creditors. 

The doctrine of Dovovan v. Linn has not 
been followed in any case since, nor so far 
as I have seen approved by more than two 
judges. 

There is abundant evidence that it was 
not deemed in accordance with the decision 
of the highest court in //adden v. Spader, 
and aside trom the books I know from my 
ewn practice that it was disregarded prior 
to the time of the Revised Statutes. In the 
following cases the contrary was decided or 
opinions to that effect given. 

Weed v. Pierce, 9 Cowen, 722, 727, de- 
cided hy Chancellor Walworth when Cir- 
cuit Judge sitting in equity, December, 
1827; Beck v. Burdett, 1 Paige 305, Jan- 
uary, 1829; Caudler v. Petit, 1 ibid. 427. 
affirmed on appeal in December, 1829, 3 
Wend, 618, 621, 626; and Hidmeston v. 
Lyde, 1 Paige, 673; November, 1829. 

In Wakeman v. Grover 4 Paige, 23 
affirmed 11 Wend., 187, the bill was filed 
in 1828, to reach the things in action as- 
signed as well as the goods of Grover § 
Gunn, and the decree was made against 
both species of property without discrimin- 
ation, although the case wis most desper- 
ately contested throughout. The Chancellor 
repeated the doctrine of th» above cases at 
page 33 of 4 Paige. And as recently as in 
1844, he reiterated it in /’arnham v. Camp- 
bell, 10 Paige, 691. 

See also the reviser’s notes on introduc- 
ing the provisions on the subject which are 
contained in the Revised Statutes (3 R. 8S, 
669, 21 Ed.) 

I may therefore assume that by the law 
of this State, as settled more than twenty 
years before this case arose, an unsatisfied 
execution creditor had a right to file a bill ip 
this court to compel payment of his debt out 
of the equilable interests and things in ac- 
tion of the judgment debtor. 

I will now endeavor to show what is the 
effect of such a bill when filed and duly 
prosecuted. 

Before filing it the creditor must have 
obtained a judgment, or a decree for the 
payment of money, issued his execution 
against both the real and personal property 





of his debtor, and had it actually returned 
and filed. And he must state in his bill 
uader oath, that the sum claimed upon his 
judgment or decree, is due to him over and 
above all claims of the debtor, by way of 
asset or otherwise. This makes a case 
which leaves little room for contingency or 
uncertainty in the result of the suit, so far 
as the complainant’s debt is concerned. 
His cause of action must be upon the records 
of some court of law, which of themselves 
are evidence of the existence of the debt; 
upon filing the bill an injunction is taken 
ou: and served with the subpoena to answer, 
restraining the debtor from parting with any 
of his property or effects till the further or- 
der of the court. And for the better pro- 
tection of the property and its conversion 
into money a receiver is speedily appointed, 
who under the order of the court is vested 
with all such property, (or with sufficient 
specific portions of it to pay the complain- 
ant’s debt and costs, and all prior claims 
upon the same,) and the debtor is compelled 
to assign and deliver such property to the 
receiver under the direction of a master of 
the court. 

Unless the defendant can make a defence 
on some one of the very narrow grounds 
open to him, the decree presently ensues, 
which directs the receiver to pay to the 
complainant out of the funds in his hands, 
the judgment, with interest and the costs 
of the suit. 

If there are several creditors’ suits, each 
complainant is paid according to his priority, 
us ascertained by the time of the filing of 
the respective bills and serving the process 
to answer, 

This is an epitome of the course of pro. 
ceeding without regard to the injunction, 
the property of the defendant is subjected to 
the suit wherever it may be if the receiver 
can liy hold of it or the complainant can 
reach it by decree. 

The injunction, when served, prevents 
the debtor from putting it away or squan- 
dering it. 

Tie suit does not affect property acquired 
hy the debtor after its commencement. 

A supplemental bill is necessary to sub- 
Ject such property to the debt. 

A receiver is a convenient and important 
but not an indispensable part of the pro- 
ceeding. 

The effects locked up as it were in the 
hands of the debtor, by the injunction, may 
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be decreed to be delivered to the complain- 
ant, or sold by a master and applied in sat- 
isfuction of the debt and costs. 

No voluntary assignment of the debtor 
can impair the complainant’s right nor any 
intervening claim of other creditors. 

I speak in this outline of equitable inter- 
ests and things in action. Other personal 
property will be noted hereafter. And as 
to lands, I need only say that the court acts 
upon the rents and profits where the legal 
title or the right to the possession is in the 
debtor. 

It is conclusive to my mind that the right 
thus acquired by the creditor is a charge 
upon the things in action which the debtor 
had at the commencement of the suit. It is 
so far contingent that it may possibly be 
defeated by the event of the suit ; although 
in this respect the result is immeasurably 
more certain than in the suits by attach- 
ment in our sister States for the collection 
of ordinary debts. And except on this con- 
tingency it is an absolute claim, to be di- 
vested only on satisfaction of the debt and 
costs of suit. It is just as certain and effec. 
tual upon the effects discovered, as a mort- 
gage or a judgment is upon the lands thereby 
incumbered, 

if l am right, in this result, Chester & 
Co, had a lien or security upon the property 
in question which was within the proviso 
of the bankrupt act. 

The conclusion is strongly fortified by the 
course of decisions in this State and the 
language of our equity judges. In Ale Der 
mull v. Strong, 4, J. C. R., 687, the right 
was upheld as a@ lien upon the equitable in- 
terest sought by the bill. 

The argument of the appellant’s counsel 
in J/adden v. Spader, was upon the ground 
that the creditor must establish a liex. In 
Weel v. Pierce, 9 Cowen, 728. 9, Chan- 
cellor Walworth held that the creditor in a 
bill of this kind, acquired a specific lien upon 
the fund by the commencement of his suit. 

In Beck v. Burdett, 1 Paige, 305 309, he 
declared his opinion that the filing of a bill 
after the return of an execut! m at law. gave 
to the plaintiff a specific lien on the fund or 
property not liable to execution at law; but 
the execution not having been returned in 
that case when the bill was filed, the Chan- 
cellor dismissed the suit. 

Iu Edmeston v. Lyde, 1 ibid., 639, 649, 
the same opinion is repeated by the Chan 
ceclior. 


The foregoing cases were before the Re- 
vised Statutes. In Kagerv Price 2 Paige, 
333, 338, Chancellor Walworth held that 
by filing a judgment creditors bill, the cre- 
ditor acquired a specific lien on the property 
which the debtor had at the commence- 
ment of the suit, but that a supplemental 
bill was necessary to obtain a lien upon 
after acquired property of the debtor. 

In Corning v. White 2 ibid., 567, the debtor 
set up in his answer that there were other 
uisatisfied execution creditors. The Chan- 
cellor overruled the defence, and held that 
the creditor who first files his bill obtains 
a preference, he says “ The filing of the 
bill here under the provisions of the Re 
vised Statutes, operates as an attachment of 
property which cannot be levied on at law. 
It gives to the vigilant creditor a right toa 
priority in payment, and the creditor whe 
next files his bill, will have the second lien. 
An assignment under the insolvent acts af- 
ter the commencement of the suit, only 
gives to the assignee a right to the surplus, 
after the payment of the complainant’s 
debt.” 

In Clarkson vy. De Peyster, 3 Paige 320, 
the Chancellor, on holding that the credi- 
}tor might file a bill of this description 
| founded on a decree in equity, again speaks 
}of the right acquired under it, as an equi- 
table lien. 

In the Utica Insurance Company v. Power 
3 ibid., 365, the Chancellor declared that 
by the creditor’s suit the complainants ac- 
quired a specific lien on the demand in 
question. 

Bloodgood vy. Clark, 4 Paige 574, was a 
a case upon the appointment of a Receiver, 
in which the Chancellor in support of a 
speedy appointment says in effect that the 
sworn biil of the complainant shows pre- 
sumptively that he has an equitable right 
to all the funds and property of the de- 
fendant to satisfy his debt. 

In Ames v. Blunt, 5 Paige, 13, 24, he 
again speaks of the bill as giving to the 
complainant a@ lien on the property in con- 
troversy. 

in Burrall v. Leslie 6, ibid. 445, whera 
eight ereditor’s bills had been filed against 
tlhe same judgment debtors before the Chan- 
fecllor and ditierent Vice Chancellors, there 
had been a reference to a master under the 
Ciancellor’s order to settle the priorities 
ond they were reported to be entitled 
in the order of their respective suits. The 

hancellor made a decree accordingly. 
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This case with Corning v. White shows 
that the lien obtained by these bills is not a 
mere form of words, or operative only 
against the debtor. 

As between the creditors it overrules the 
equitable principle of equality, in thus re- 
warding superior vigilance. 

In Lansing v. Whitbeck 7 Paige, 364, 
which was much relied on by the Counsel 
for the Assignee as showing an inconsist- 
ency in the doctrine contended for, the 
Chancellor held that in regard to chattels 
liable to execution at law, the title of the 
defendant was equitably divested by an or- 
der for its sequestration or for the appoint- 
ment of a receiver, and that although by 
the creditor’s bill, the complainant acquired 
an equituble lien thereon, yet before such or- 
der, that lien would not be protected against 
the legal right obtained to it by another 
creditor who levied upon it an execution 
at law. The same doctrine as to the ferce 
of sucha levy is repeated in Storm vy. Bad- 
ger, 8 ibid. 130. 

Whatever may be the true grounds of 
the rule, it does not effect the force of the 
lien of a creditor’s suit, upon equitable in- 
terests and things inacsion. In the absence 
of an authoritive exposition of the reasons, 
I submit that the decision may be upheld 
on the following: The object of these 
suils is to remedy the defect of legal pro- 
cess in the collection of debts. There is 
no difficulty in obtaining satisfaction out of 
the chattels of the debtor in ordinary cases 
by sale on execution. 

And the creditor who first levies his ex- 
ecution on such chattels is entitled to a 
priority by his greater vigilance. The ef- 
fectinzg of sucha levy indicates that the 
remedy at law was not imperfect, and as 
that is the principal remedy and the one 
in equity is ancillary, the former should 


and tithe remains in the debtor. But when 
the proceeding in equity by an order for a 
Receiver or otherwise has made what is 
equivalent to an actual levy in behalf of 
the suit or in this court, he is then the vig- 
ilant creditor and obtains the prior lien. 
The case of Grosvenor v. Allen, 9 Paige 
74, arose under the statute which subjects 
the interest of persons holding contracts 
for the purchase of lands, to the same pro- 
ceeding in this court, as the creditor’s suit 
upon an execution being returned unsatis- 
fied (1 R.S. 746, § 5.5). Nothing is said 





in the statute relative to priority or lien. 
The Chancellor decided that neither the 
judgment or execution, constituted a lien 
upon the debtor’s interest under such a 
contract, but he says that the commence 
ment of a suit in this court under the stat- 
ute would give to the creditor an equitable 
lien thereon. 

In Lentilhon v. Moffat, 1 Edw. Ch. R. 
451, 466, Vice Chancellor McCoun said 
the complainants had “ acquired a lien to 
the amount of their judgments,” by the 
creditor’s suit which he was th n deciding. 

In Tuthill v. Lupton, 1 ibid., 564, in de- 
nying a motion of the defendant to be per- 
mitted to use a portion of his effects in or- 
der to defend the creditor’s suit, the Vice 
Chancellor said, ‘* the complainant has ac- 
quired a prima facie lien on this money and 
the defendant must rely upon his subse- 
quent earnings for the means of making 
his defence. 

In Albany City Bank vy. Schermerhorn, 1 
Clarke’s Ch. R. 297, Vice Chancellor 
Whittlesey held that the filing of a credi- 
tor’s bill created a lien upon the things in 
action and equitable assets of the judgment 
debtor. 

In Brynton vy. Rauson, 1 ibid., 584, 589, 
594, 595, 6, V. C. Whittlesey repeated the 
doctrine that the creditor’s suit creates 
such a lien, »nd decided that as between 
different creditor’s suits, the one in which 
the supeena to answer is first served has 
priority. 

Certain cases in our own Courts, were 
mentioned as containing a different doc- 
trine, which I will now refer to. 

White v. Carpenter, 2 Paige 217, 242, 
&c., was not a creditor’s suit; and the 
point of the decision was that an equitable 
lien on specific property, has preference 
over the general lien of a subsequent judg- 
ment. 

The Chancellor’s expressions in Osborne 
v. Heyer, 2 Paige 343, merely show that 
although the receiver obtains the assets in 
a creditor’s suit, it may turn out that there 
are prior equitable claims which are para- 
mount to those of such creditor. 

Lansing v. Easton, 7 ibid., 364, I have 
already mentioned, 

In Sylvester v. Reed, 3 Edw. Ch. R. 
296 and Mathews v. Neilson, 3 ibid., 346, 
the Vice Chancellor refused to revive a 
creditor’s suit against the administrators 
on the death of the debtor, oa the ground 
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that the statute regulating the distribution 
of the estates of decedents requires the 
payment of all jadgments alike without 
preference. At the same time the learned 
judge expressly declared that the creditors 
suit created an equitable lien upon the 
property of the debtor. But he supposed 
that such a lien is not entitled to the same 
consideration under the statute of distribu- 
tions as a lien at law accompanied by pos- 
session. Without discussing that position 
it suffices to say that the Vice Chancellor 
treated the creditor’s right as being a lien. 

And in Smith v. Bleecker, decided by 
him since the causes before me were 
heard, (MS. May 27th, 1845) he overruled 
a plea of a bankrupt’s discharge and as- 
signment in a creditor’s suit, where the pe- 
tition in bankruptcy preceded a few days 
the filing of the bill 1 can only speak 
from a newspaper report of the decision. 

If that be correct the V. C. held that the 
creditor acquired by his suit, a lien in 
equity which could be divested by the sub- 
sequent decree in bankruptcy; and that 
the latter took effect from its entry, and 
not by relation from the time of filing the 
petition in bankruptcy. 

In the United States Courts within this 
State, we have conflicting decisions on the 
question. 

In ex parte the general assignee, in re 
Allen, and several others, bankrupts, re- 
ported in] N. Y. Legal Observer 115, and 
5 Law Reporter 362; Judge Conkling of 
the Northern District, decided that by the 
institution and diligent prosecution of a 
suit by a creditor’s bill, the complainant 
acquired a lien on the debtor’s property, 
which was not divested by a decree of 
bankruptcy entered on a petition filed after 
the commencement of suit. The opinion 
of the learned district judge is familiar to 
the profession, and I need not say more of 
it than that it is distinguished by its direct- 
ness and ability, and is to my mind conclu- 
sive. 

On the other hand Judge Betts of the 
Southern District, a jurist of more expe- 
rience and certainly of no less learning 
than the other, and whose judgments have 
always con.manded the entire respect and 
general assent of the bar, decided to the 
contrary, in ex parte Waddell the general 
assignee, in re Coster, 1 N. Y. Leg. Obs. 53. 

The petition was filed by Coster after 
the commencement of the creditor’s suit, 





but before the order for a receiver. As I 
am constrained to differ from the judge of 
the southern district, it is due to the high 
regard which | entertain for him, that I 
should say that I think his decision is made 
under an erroneous impression in respect 
of these creditor’s suits, which have grown 
up since he left the bar, and with which 
his judicial career has never brought him 
into direct contact. 

Thus although until the property of the 
debtor is discovered, the lien must as he 
says, be apparently floating and in abey- 
ance, it is in this respect no different from 
the lien of a judgment upon lands, or an 
execution upon goods, until such lands or 
goods are discovered. But like the latter 
when levied, and unlike the judgment, the 
lien by the creditor’s suit becomes specifc, 
upon such assets as are discovered. And 
again unlike the general lien, it does not 
affect after acquired property. 

The power to prevent a transfer of the 
property by the defendant, does not follow 
or depend upon the discovery of the pro- 
perty. In practice, it always precedes the 
defendants appearance, the injunction being 
taken out with the subpoena; and its ob- 
ject is to prevent the defendant from dis- 
posing of the property and thereby defeat- 
ing the lien. And lastly, although as the 
judge remarks, the fund is subjected by the 
court to the equitable rights of all parties, 
yet it therein resembles every other fund 
which comes within the jurisdiction of* the 
court; and as between different claimants 
by creditor’s suits, is as we have seen, dis- 
posed of according to the priority of such 
suits as shown by the order in which they 
were commenced. 

Thus it will be observed that our state 
courts have uniformly treated the right in 
question as a lien and that at all events it 
must be deemed a security, yet we have 
no authorative decision upon the point; 
and the learned judges of the U. S. District 
Court disagree in opinion. 

The remedy against things in action by 
a suit in equity is not established in many 
of our sister states. 

It prevails in Kentucky by force of seve- 
rai statutes, the first of which was passed 
in 1821, (1 Kentucky Dig. 508,) and I find 
a decision of the court of appeals in that 
state, which is directly in point. 

In Fetter v. Cirode, 4 Ben. Monroe’s, R. 
482. Cirode and others, about eighteen 
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months before the passage of the bankrupt 
law, having several judgments against I’. 
Mc Gruder and others, filed their bill in 
chancery, to set aside as fraudul -nt various 
conveyances and transfers made by the 
debtors, and to subject the property trans- 
ferred and the proceeds of such of it as had 
been sold, to the payment of their de- 
mands. 

During the progress of the suit which 
was vigorously prosecuted, T. Me Gruder 
was discharged from his debts under the 
bankrupt law, and then set up his discharge 
in an amended plea and answer. 

The court of appeals affirming the deci- 
sion of the chancellor, held that the effect 
of the discharge was to exonerate T. Mc 
Gruder from a decree in personam, but that 
is did not discharge the property and things 
in action, specifically sought to be subject- 
ed to the complainants demand from liabilty 
to their suit. 

The court held that by the bill, the ser- 
vice of process and pendency of the suit, a 
lien attached in favor of the complainants, 
upon the effects sought to be subjected, 
which was not divested or ousted by the 
statute. 

It should be remarked that in Newdigate 
v. Jacobs, 9 Dana’s R. 17, the same court 
in 1839, declared that the commencement 
of the creditor’s suit in equity, constitued 
a lien in his favor upon the debtor’s effects 
subject to the operation of the suit. 

A reference to analogous cases and de- 
cisions, confirms my conclusion that the 
receiver and not the general assignee, is 
entitled to the fund in question. 

Many of these have arisen under the 
statute laws of various states, authorizing 
the issuing of attachments, &c., as mesne 
process for the collection of debts. 

In some of these statutes the attachment 
is denominated a lien, while in others which 
give to it the same operation the word lien 
is not used. 

It appears to me that the use or omission 
of that word cannot be essential, and that 
the operation and effect of the process, is 
to determine whether it constitutes a lien 
or security. 

In Donner v. Brackett, 5 Law Reporter 
392, Judge Prentiss in the U.S. District 
Court in Vermont, held that an attachment, 
commencing a suit for the recovery of a 
debt not in judgment, and which was levied 


on goods, was a lien within the provision | 





of the bankrupt law. The judgments in 
that case, were confessed by the debtor 
before the petition in bankruptcy was filed. 
Nevertheless the argument of the learned 
judge, goes the whole length of holding 
that the attachment irrespective of the 
judgment, constituted a lien. 

In Haughton v. Eustis, 5 ibid. 505, in the 
U. S. Circuit Court in the same district, 
the petition in bankruptcy intervened after 
the issuing and levying of the attachment 
before the rendition of the judgment ; and 
it was decided by the late Mr. Justice 
Thompson, that the attachment constituted 
a lien and security, within the meaning of 
the proviso in the second section of the 
bankrupt act. 

He says the attachment by the laws of 
that state was a security upon the property 
attached—“ a security valid as against the 
world, and indefeasible, excepting by the 
attaching creditor, up to the rendition of 
the judgment. ‘If he recover the judg- 
ment must be satisfied, pro tanto, out of 
that.” In regard to the objection that 
the security upon the property attached is 
contingent, the judge says, it is no more 
contingent than a lien by mortgage—liens 
are necessarily defeasible and thus con- 
tingent. When the right becomes abso- 
lute, it ceases to be a lien. 

The two cases last cited are entitled to 
the more weight, because the petitions in 
bankruptcy were presented by creditors, 
and an involuntary decree was made against 
the bankrupt in each case. It was the pe- 
titioning creditors there, also, who urged 
the doctrine that “ equality is equity,” not 
the debtor, who after driving his creditor 
to exhaust all remedies at law, and to the 
extreme of filing a bill in equity, then files 
his voluntary petition in bankrupty and 
seeks thereby to overreach the whole pro- 
ceedings, and deceive the creditor of the 
fruits of his superior vigilance, and mulet 
him in the payment of the expenses which 
he has incurred. 

In the Matter of Rowell, 6 Law Reporter 
298, and 2 N. Y. Leg. Obs. 283, and in the 
Matter of Reed 3 N. Y. Leg. Obs. 362; 
Judge Prentiss adhered to his opinion pro- 
nounced in Donner v. Brackett. 

In Kittredge v. Warren, 7 Law Reporter, 
77, the Supreme Court of New Hampshire 
in a very able judgment pronounced by 
Chief Justice Parker, decided that an at- 
tachment of property on mesne process, 











378 THE NEW YORK LEGAL OBSERVER. 





In Chancery.—Storm and others v. 


Waddell, Assignee in Bankruptcy. 





made in good faith, before any act of bank- 
ruptcy or petition by the debtor, is a lien or 
security upon property, valid by the laws of 
that State, and therefore within the proviso 
of the second section of the bankrupt act. 

In Kittredge v. Emerson, 7 ibid., 312, 
and 3 N. Y. Leg. Obs., 166, the same 
court reviewed its decision in Kittredge 
and Warren, and re-affirmed it. The ar- 
gument of the Chief Justice in both cases is 
marked by sound learning and close and 
logical reasoning. It not only fully sustains 
the ground which I have assumed in regard 
to creditor’s suits, but goes far beyond it ; 
for it sustains the suit by attachment, in 
rem, when it can no longer operate to effect 
a judgment in personam. 

In the creditor’s suits, we set out with a 
judgment in personam. The attachments 


in New Hampshire were suits in assumpsit | 


upon simple contract. A similar decision 


has been made by the Supreme Court of | 


Vermont. (See Jn re Reed, 3 N. Y. Leg. 
Obs., 264.) 

In Dudley’s case, before the late Mr. 
Justice Baldwin, in the Circuit Court of the 
United States in the Eastern District of 


It was decided that the attachment was a 
lien upon the note and held it as against a 
subsequent bona fide purchaser without no- 
tice of the attachment. 

In Kilborn v. Lyman, 6 Metcalf, 299, de- 
cided in May, 1844, the Supreme Court of 
Massachusetts declare that attachments in 
that State have been treated and considered 
as liens from a very early period; having 
attached to them their peculiar character 
of conditional liens, and liable to be defeated 
by various contingencies which may pre- 
vent any recovery of judgment or levy of 
execution. The court refers to its decision 
in the case of the Receivers of the Phenix 
Bank v. The Hamilton Bank, (Suffolk, 
March term, 1844) no report of which has 
come under my observation.* 

From this decision and the long series of 
cases in Massachusetts, in which the judges 
have treated their attachments as being a 
lien, I infer that the Supreme Court of that 
| State will give to such lien the same effect, 
|as has been done in New Hampshire and 
Vermont whenever the question is presented 
| between the attaching creditor and the as- 
signee in bankruptcy. 











Pennsylvania, October 21, 1832, (Penn.| I may add, that this inference is confirmed 
Law Journal, 302, 312, 315, 319) after! by a recent conversation on the subject with 
Dudley had presented his petition in bank- | one of the learned judges of that court. 
ruptcy and before a decree could be made) J] come now to the authorities relied upon 
several executions were issued on judgments | by the general assignee, in opposition to 
previously obtained and were levied upon |those upon which I have first commented. 
his property. The Circuit Court refusedto| The first in order is Ex parte Foster, 2 
interfere, and held that the property of the | Story’s R., 131, and 5 Law Reporter, 55, 
petition was not divested until a decree in|69—in the Circuit Court of the United 
bankruptcy has passed and until then is | States in the Massachusetts District. 
subject to execution. Judge Randall, of | ‘The Judge of that Circuit states the point 
the U.S. District Court in that District, had | decided in that case in the Jlatter of Cook, 
previously ruled the same in Lx parte Ben-|5 ibid, 444, and 2 Story, 376. He held 
net, Penn. Law Journal, 145, and his deci- | that an attachment under the Massachusetts 
sion was confirmed in Dudley’s case. In| laws to recover a debt, was not while the 
the course of his decision Judge Baldwin | suit was pending an absolute lien, such as 
illustrates his positions by reference to the | is protected by the act of Congress, but is 
attachments on mesne process, and which a contingent lien, dependent upon the cred- 
he considers as valid liens. |itor’s obtaining judgment in the suit. 

In the American Exchange Bank v.| That a bankrupt discharge obtained dur- 
Morris, Canal Company, 6 Hill’s R. 366, | ing the process of the suit, might be pleaded 
the Supreme Court held that in one proceed- | in bar, and would, if properly pleaded, be a 
ing by attachment against foreign corpora- | good bar or defence upon the merits to the 
tions, the creditor has a lien on the property | suit, and would prevent the recovery of 
attached, from the time of its seizure, and) any judgment therein. And that after the 
not merely from the time of the recovery of | presenting a petition in bankruptcy, he 
the judgment. | would on the application of the petitioner or 
The case of Dove v. Dawson, 6 Alabama | of any creditor, restrain the attaching cred- 
Rep. N. S., 712, was one where a promis- | — eee ii 
sory note was attached ona garnishee pro-| * This case is now reported in 7 Metcalf’s R 340. 
cess. 
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itor from proceeding until it were ascer-| prosecution of the proceeding in bank- 
tained whether the debtor would be decreed | ruptcy. 
a bankrupt and discharged, or not. Judge Story holds in effect that by the 
After the decision in Aittredge v. Warren, | discharge of the bankrupt, the debt upon 
by the Supreme Court of New Hampshire, | which the lien is founded, is gone. And 
Judge Story, when sitting in the U.S, Cir- | as in his view, the attaching creditor in 
cuit in that State re-affirmed this decision | Massachusetts or New Hampshire can ne- 
in the Matter of Bellows § Peck, 7 Law|ver recover a judgment because of the 
Reporter, 119. discharge, so here it is urged that one judg- 
Thus that most eminent Judge is placed | ment creditor is for the same cause pre- 
in direct collision with the Supreme Court | vented from obtaining a decree. 
of New Hampshire ; and if-both tribunals} |The argument here is clearly fallacious, 
persist in executing their judgments, a con- | unless it be a settled rule that where one 
ilict of their respective executive officers is| proceeds in equity in rem as well as in 
inevitable. personam, he can have no relief against the 
The doctrine of Judge Story is contrary | former without he shows a right to relief 
to the opinion of Judge Thompson which [| against the person. A suit to foreclose a 
have cited, and to the principles advanced | mortgage exhibits its fallacy. In truth our 
by Judge Baldwin. It is also adverse to|creditor’s suit is purely a proceeding in 
the decision of the U. S. District Judges in|rem. It is never brought to obtain a de- 
Vermont, Connecticut, Northern New York | cree against the debtor for general pay- 
and Eastern Pennsylvania. ment thus merely re-iterating the judg- 
But the profound jurist who presides in | ment at law. 
the First Circuit of the United States is} _ What effect then should be given to the 
himself a judicial host ; and I rejoice that Ij discharge obtained pending a suit which 
may say of the difference between him and | is both in rem and in personam? _Is the re- 
his late illustrious compeers, as well as that | medy against the property cut off, because 
with the New Hampshire courts, non nobis |the person and future effects are exonera- 
tantas componere lites. ted ? 
Notwithstanding the marked difference} With deference it seems to me that it is 
which I have pointed out between the at- | not. 
tachments on mesne process and the suits} In Mewton v. Scott, 9 Mees. and Welsby 
in our courts of equity by judgment credi- | 434, in replevin the defendant justified un- 
itors, it is not to be denied that much of | der a distress for rent in arrear. It appeared 
Judge Story’s reasoning is adverse to the |that the rent was due before the bank- 
lien insisted upon in the latter suits. There- | ruptcy of the tenant and the distress was 
fore, although I may perhaps rely on that | made after the bankruptcy but before the 
difference, [ feel bound to make some sug- | tenant obtained his certificate. 
gestions upon his decisions which I never-| In behalf of the owner of the goods, 
theless do with great difference. | (which were seized on the demised premi- 
The learned judge in the case of Bellows | ses but did not belong to the tenant,) it 
vy. Peck,7 Law Reporter 131, finally avows | was contended that by the bankruptcy and 
that in his opinion the New Hampshire at-| certificate the rent was no longer due from 
tachment is not a lien or security within | the tenant ; he was aischarged of the rent. 
the true intendment of the proviso in the | Aud that the discharge was in the nature 
second section of the Bankrupt Act. And /|of a release. Therefore the defendant was 
if it were it is avoided by a decree and dis- | not entitled to a return of the goods. 
charge in bankruptcy when pleaded in the | The Court decided that the certificate 
attachment suit. |did not operate as a release of the rent, 
I will dismiss the question of lien created | and that the landlord was entitled to avow 
by the service of the attachment by saying | for a return of the goods destrained and re- 
that the weight of authority is decisive | plevined. Parke Baron said the only ef- 
against Judge Story. And at all events | fect of the certificate is to discharge the per- 
our creditor’s suit constitutes a lien or se- | son of the bankrupt and his (future) goods; 
curity. the debt is not thereby released, or the 
The more important inquiry here is the |landlord’s remedy against collateral par- 
effect upon such lien of the successful | ties extinguished. 
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All collateral securities remain in force 
nothwithstanding the bankruptcy and col- 
lateral remedies are not released. The 
distress gave the landlord no lien because 
the goods are in the custody of the law ; 
but he has a right to enforce the payment 
of the rent through the medium of the 
goods distrained, and as the rent is not re- 
leased by the certificate, he still retains the 
right to work out the payment of it by 
means of those goods.” 

This case was aflirmed in the Exchequer 
Chamber, (present eight judges) 10 M. and 
W. 471, on the same grounds. 

Lord Denman in giving the judgment of 
the Court says that the certificate does not 
extinguish the debt, but only bars the re- 
medy. 

In Buckham v. Creighton 10 Bing. 11 
previous to the above case the Common 
Pleas had held that a discharge under the 
insolvent debtors act must be pleaded in 
assumpsit on the ground that it is a statuto- 
ry answer to the plaintiff's demand; it 


In Smith v. Gordon, 6 Law Reporter 
313, Judge Ware of the U. S. District 
Court in Maine, held that a creditor who 
filed a bill to reach the effects of his debtor 
which had been fraudulently invested in 
lands in the name of another, did not 
thereby acquire any such lien or right of 
priority against such effects as is protected 
by the proviso in the bankrupt law. Judge 
Ware deemed the right or privilege analo- 
gous to that obtained by the levy of an at- 
tachment, which Judge Story had adjudged 
not to be within the saving of the act. 

The case therefore adds the approval of 
the Jearned and much respected District 
Judge, to the decision of Mr. Justice Story. 

From what I have said as well as from 
Judge Ware’s remarks it will be seen that 
the Courts in this State hold differently as 
to the nature of the lien acquired by such 
_a bill in equity. 
| After a careful examination of the judg- 
ments to which I was referred in the First 
| United States Circuit, I am unable to con- 








does not destroy the debt but merely the | cur with Mr. Justice Story and Judge Ware 
plaintiff’s remedy against the person and in this exposition of this portion of the 
future effects of his debtor. | Bankrupt Act. And I must say with the 

In Phillips v. Sherville, Hil. Vae. 1845| most profound respect for those eminent 
(9 Lond. Jurist Rep. 179). The Queen’s| jurists, that I think the decided weight of 
Bench held the same point upon an insol-| judicial reasoning and authority accords 
vent discharge, and refering to Newton y.| with the conclusion to which I was brought 
Scott, Lord Denman says there is in this, by my own careful and earnest considera- 
respect a perfect analogy between a dis-| tion of the subject. 
charge under the Bankrupt Act, and one| The right of the creditor in these bills 
under the Insolvent Act. And although | was likened by the counsel for the As- 
upon the latter the remedy by action was| signee unto the priority which the United 
gone that the rent itself was not extinguish- | States have by law over other creditors for 
ed and the right by distress remained. | the payment of debts in certain cases. 

Is it not the same in regard toa pend-| But the comparison does not hold good. 
ing attachment? The Bankrupt discharge | The act of Congress provides that debts 
although in terms it declares the debts to; due to the government in the cases speci- 
to be discharged, does not extinguish the| fied are to be first satisfied, where there is 
debt. It prevents the creditor from further a deficiency of assets. It creates no lien 
pursuing, the person or future acquisitions| upon any specific property. (United 
of the debtor; but it in no mannerimpairs | States v. Fisher, 2 Cranch 358, and see 2 
any right or interest in property which he | Wheat, 396, 1 Peters 39. and 441, 2.) It 
has already acquired. | does not impede the sale or transfer by the 

This is abundantly demonstrated by | debtor in ordinary business; nor does it 
Judge Prentiss in the matter of Reed before | even overrule his voluntary assignment for 











cited. 
Whether the forms of proceeding in at- 


tachment suits enable the creditor to take | 


a judgment so qualified, [ am ignorant ex- 
cept as the New Hampshire decisions in- 
form me. ‘There is certainly no difficulty 
in the way of entering a decree in this 
court, conformable to the principle just 
stated. 


| the benefit of creditors. 

| Itisa mere right of prior payment out 
of the general funds of the debtor; and 
when those funds are in the hands of his 
assignee, or of his legal representative, it 
is a right which the representative or as- 
signee is bound to respect at the peril of 
‘making himself personally responsible to 
the government. 














THE NEW YORK LEGAL OBSERVER. 


381 





—_ 


In Chancery.—Storm and others v. 


Waddell, Assignee in Bankruptcy. 





By a judgment execution and levy, it 
may become a lien upon specific property. 

If the right itself were a lien, the gov- 
ernment could follow the property of the 
debtor when paid or disposed of to others 
and reclaim it, but no such remedy has ever 
been claimed in its behalf. So far from it 
that when the question of priority arose 
upon an attachment levied on the debtor’s 
personal property before the United States 
issued a writ to compel payment of its 
bonds for duties; the Supreme Court of 
the United States decided that the rights 
acquired by the attachment were para- 
mount. Prince v. Bartlet 8, Cranch 434, 
Beaston v. Farmer’s Bank of Delaware 12 
Peters 135. 

The case of Conrad v. The Atlantic In- 
surance Company, 1 Peters 386, illustrates 
the nature of the priority of the United 
States. 

This case and Thelussonv. Smith, 2 Wheat. 
423, were also cited as authorities against 
the existeyce of any lien by force of a 
creditor’s suit ; and much stress was laid 
upon the language of the court in those 
cases relative to the right of a mortgagee 
and the interest of a judgment creditor in 
lands bound by his judgment. 

Referring to Judge Baldwin’s perspicu- 
ous exposition of those cases in Dudley’s 
case, before cited, (Penn. Law Journal, 
312, &c.,) I need only say that the point 
decided in each, does not affect the ques- 
tion before me. 

Other instances of a right of priority of 
payment were mentioned to weaken the 
force of the lien claimed in behalf of the 
creditor’s suit. Some of them are unques- 
tionably liens or securities within the in- 
tendment of the bankrupt act. Such isa 
lis pendens affecting as pecific chattel or 
parcel of land. Others are mere priorities 
for payment as a partnership debt, to be 
paid out of partnership funds before sepa- 
rate debt ; and judgments to be paid before 
debts of a less degree, out of a decedent’s 
estate under our statutes of administration. 

Where there isa lien the specific pro- 
perty itself is affected and followed into 
the hands of whomsoever it may come to ; 
while for a priority merely, if the property 
is disposed of without regarding such pri- 
ority, the remedy is against the wrongful 
dispenser and not against the property 
itself. 

My conclusion in the case of De Kay is 

37 





that Chester & Co., by the commencement 
and prosecution of their suit against Glover’ 
in this court, acquired a lien upon the debt 
due from De Kay to Glover which was 
not divested or impaired by the subsequent 
proceedings in the bankruptcy of Glover. 

The lien was acquired by the commence- 
ment of the suit, and not by the order for a 
receiver or his appointment. In regard ta 
chattels subject to execution, the lien may 
depend upon the receivership. As to that 
I give no op:nion. 

There is no dispute here as to the good 
faith of Chester & Co., nor but that they 
prosecuted their suit with diligence. Any 
collusion with the debtor would doubtless 
defeat the lien, and in analogy to dormant 
executions at law, it might perhaps be lost 
by unexplained delay or neglect in prose- 
cuting the suit. 

The Receiver must be declared entitled 
to the fund in the suit of De Kay. 

In the case of Storm and othors v. The 
General Assignee, the facts maintained to 
the present inquiry are these : 

Davenport, the debtor of Storm and oth- 
ers on the 9th of August, 1841, assigned 
a bond and mortgage to Burke for the pay- 
ment of certain preferred creditors. Sub- 
sequently Storm and others recovered a 
judgment against Danvenport, issued an 
execution, which was returned unsatisfied, 
and on the 23d of September, 1842, filed 
their bill thereon in this court. They 
made Burke a party and sought to set aside 
the assignment to him as fraudulent against 
them. The subpoena to answer and the 
usual injunction were served on the same 
day the bill was filed. On the 9th of No- 
vember, 1842, the customary order for a 
receiver was made. Prior to this, and in 
June, 1842, a receiver of Davenport’s ef- 
fects had been appointed in another credi- 
tor’s suit, and Davenport had assigned to 
him pursuant to the order of the court in 
that suit. The same person was appointed 
receiver in the suit of Storm and others, 
(no other person was eligible by the prac- 
tice of the court) but the latter appointment 
was made after February, 1843. In Oc- 
tober, 1843, the suit of Storm and others 
came to a hearing, and I decided that the 
assignment of Burke was fraudulent as 
against them. The suit was, however, 
directed to stand over in order to make the 
general assignee a party. 

While the original suit was pending, and 
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on the 24th of January, 1843, Davenport 
filed his petition for a discharge under the 
bankrupt act and he was decreed a bank- 
rupt on the 25th day of February follow- 
ing. 

It is contended by the general assignee 
that the assignment by Davenport to Burke 
was a fraud upon the bankrupt act, and 
void as against the assignee, who by virtue 
of the decree in bankruptcy is entitled to 
claim and receive the mortgage as a part 
of Davenport’s assets. 

He also insists that the decree took effect 
by relation from the time of filing the pe- 
tition in bankruptcy ; but that point is not 
material in this suit. 

The fraudulent assignment was made 
before the bankrupt act passed. It can 
scarcely be said to have been a fraud upon 
a statute not then in being. It was more 
properly a fraud upon our statute against 
fraudulent sales and conveyances, and any 
judgment and execution creditor was at 
liberty to avoid it for that cause. 

Waiving this consideration for the pre- 
sent, was the assignment affected by the 
bankrupt act? 

The second section declares that future 
transfers, &c., in contemplation of bank- 
ruptcy, &c., shall be deemed a fraud on 
the act and void. This transfer was a 
transaction passed; it was not future, 
whether the act be deemed to speak from 
its passage or from the time it went into 
effect. 

After the second proviso in the same 
section, it is enacted that no bankrupt shall 
be discharged on his voluntary petition, 
who has made an assignment after the Ist 
of January, 1841, in contemplation of the 
passage of the act by which preferences 
are given. 

This is similar to the provision in our 
State insolvent laws, and is to be construed 
in the same manner. It does not avoid or 
effect the assignment, although it precludes 
the assignor ‘from availing ‘himself of the 
benefit of the insolvent laws. 

But if I am wrong in this, and the effect 
of the clause is to render the assignment 
of Davenport void ; yet the very next sen- 
tence is the proviso which has engaged 
my attention in De Kay’s case, and which 
declares that nothing in the act contained 
shall impair any liens, or securities, &c. 
valid by the State law and not inconsistent 
with the second or fifth sections of the act. 





In this case, before any proceeding was 
had in bankruptcy, Storm and others had 
obtained a lien upon the mortgage which 
is directly within that proviso. 

The good sense of the matter in my view 
is this: The bankrupt, before the act 
passed, made a transfer which was fraudu- 
lent as against creditors. But until some 
creditor proceeded in equity to avoid it, it 
was operative, and transferred the mort- 
gage in question. 

It was voidable in respect of Storm and 
others and subsequently became voidable 
by the general assignee. By our law the 
first creditor who assiled it in due form, 
would obtain a lien upon it and a priority 
over other creditors. 

Storm and others were the first who 
proceeded against it, and they acquired 
such a lien and priority over all the other 
creditors, before the general assignee had 
any rights, and indeed before there was 
any proceeding in bankruptcy taken, or 
(so far as appears) contemplated. Athough 
the general assignee upon the decree in 
bankruptcy became the representative of 
all the creditors and entitled to assail the 
assignment, yet he could not on filing a bill 
assert any other or greater right than all 
the creditors could for whom he was a rep- 
resentative. And all the other creditors 
combined, could not overreach or impair 
the prior right of Storm and others obtained 
by the commencement of their suit. 

If the property assigned to Burke had 
been merchandise, and Storm and others 
had levied upon it by virtue of their exe- 
cution before the petition in bankruptcy 
was presented, their lien would have pre- 
vailed indisputably over the title of the 
general assignee. The commencement of 
the creditor’s suit gave them an equitable 
lien upon the mortgage in question, which 
is as efficacious as the levy of an execution 
upon merchandise, and in my judgment 
equally within the saving of the bankrupt 
act. 

If the assignee were to be held entitled 
to a preference over Storm and others un- 
der the circumstances, it would present 
this singular anomaly, that no creditor 
could file a bill to avoid a transfer palpably 
fraudulent, without incurring the risk of 
losing all his trouble and expenses after an 
angry contest by the fraudulent debtor’s 
voluntarily going into bankruptcy. 

I do not think that the true construction 
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of the act of Congress leads to any such 
result ; and I have no doubt but that Storm 
and others are entitled to the priority which 
they clearly had at the commencement of 
their suit. 

The funds in these cases are in the cus- 
tody of the officers of this court, and as I 
entertain no doubt in regard to the right of 
the complainants in the creditors’ suits, I 
will make the usual decree for their pay- 
ment. Whenever a proper case arises, I 
trust to be found emulating the lofty tone 
and the generous confidence exhibited by 
the able Judge of the Southern District 
Court, in the case before cited. (Jn re Cos- 
ter, 1 N. Y. Leg. Obs. 58.) 

Decree accordingly in both suits. 








SUPERIOR COURT, N. Y. 





Before the Hon. A. VANDERPOEL. 
[Ar Cuampers. ] 
In the Matter of Micuart B. Wotre. 


HABEAS CORPUS-——-NE EXEAT—— PRINCIPAL 
AND BAIL. 


A principal in a ne exeat Bond in Chancery, at 
common law, has no right to surrender his surety. 
But the right to surrender is confined by the Legis- 
lature of the State of New York of the 13th May, 
1845, not only, as to ne exeat bonds given before 
but also as to those given aftcr the passage of the 


act. 

The act of 13th May, 1845, conferred upon the 
principal in such a bond all the power which 
special bail, or bail to the action had at common 
law in civil suits. 

Such a surrender is not void, because the bail by 
false promises induced their principal to come 
within the State. As between creditor and 
debtor in a civil action, the debtor, if arrested, 
will not be discharged unless he is brought with- 
in the State by compulsory means. 

According to the law of this State, bail may follow 
their principal into another State, and there seize 
him. The jurisdiction of the court, in no way, 
controls the authority of the bail. 


The circumstances under which this ap- 
plication was made, are fully detailed in the 
opinion of his Honor the Judge. 

Graham and Bigelow, for petitioner. 

Kersheldt and O’ Conor, for the sureties. 

N. B. Blunt, for the sheriff. 


VanperporL, J.—In the year 1844, 
Mariam Philips filed a bi!l in the Court of 
Chancery, before the Vice Chancellor of 
the First Circuit, against Michael B. Wolfe. 
On the 29th day of July, 1844, a writ of 





ne exeat issued against him, by virtue of 
which the sheriff of the city and county of 
New York took Wolfe, and discharged him, 
on giving a bond to the sheriff, in the penal 
sum of ten thousand dollars, executed b 

Wolfe, and Morland Micholl; Udolphus 
Wolfe and S. Fyting as his sureties, with 
condition that Wolfe should not go, or at- 
tempt to go, into parts without the State of 
New York, without leave of the Court of 
Chancery. Wolfe left the State in violation 
of the condition of his bond and went to Rich- 
mond, in Virginia, by means of which the 
bond became forfeited. On the 13th of May, 
1845, an act was passed by the Legislature 
of this State, providing that whenever a bail 
bond shall have been taken on the arrest of 
any party to any suit or proceeding in the 
Court of Chancery, the bail or sureties there- 
in may surrender their principal, or he may 
surrender himself in exoneration of his bail. 

On the 2ist day of April, 1845, and be- 
fore the passage of the above act, the Vice 
Chancellor, on motion of the complainant’s 
solicitor in the cause of Philips v. Wolfe 
made an order, that the sheriff of the city 
and county of New York produce to the 
Court of Chancery, before the Vice Chan- 
cellor of the First Circuit, on the second 
Tuesday of June, the body of Michael B. 
Wolfe; in default thereof, that the sheriff 
bring into court and deposit with the clerk 
thereof, the sum of ten thousand dollars; 
being the amount endorsed upon the ne 
exeat, and for which the bond was given. 

It appears that Morland Micholl, about 
the latter end of August, 1845, went to 
Richmond in Virginia, and found Michael 
B. Wolfe there ; that by promises and in. 
ducements held out to Wolfe, he prevailed 
upon him to accompany him to the city of 
New York. Wolfe manifested great repug- 
nance to come ; at the same time he evinced 
a willingness to take advantage of Micholl’s 
anxiety to bring him to New York, by an- 
nexing as a condition precedent to his leav- 
ing Virginia, the payment at Richmond of 
several hundred dollars, fur the benefit of 
Wolfe, and exacted from Micholl a bond, 
which the latter gave, with surety in the 
penal sum of $500, (which was made liqui- 
dated damages in the event of the non-per- 
formance of the condition thereof) with va- 
rious conditions ; among others, that the 
obligors would become bail for Welfe in 
any process that might be issued against 
him in the city of New York, in any other 
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cases, and also to procure in the said chan- 


3d. That the act of May, 1834, authoris- 


cery suit, in such other cases additional se- ing commitments of this kind, can only ap. 


curity or bail for the said Michael B. Wolfe ; 
so as, in any event, to prevent his being | 
deprived of his liberty. His conduct, and 
the terms he exacted at Richmond, show | 
pretty conclusively that Wolfe did not feel | 
very sensibly the obligation to save harm- 
less the man who had befriended him. Af. | 
ter a great deal of negotiation, Wolfe came 
on with Micholl to the city of New York. 
Micholl, before he went to Richmond, had, 

ander the act of May, 1845, procured ewe | 
copies of the ne exeat bond, on one of which | 
the Vice Chancellor of the First Circuit, | 
claiming, evidently, to follow the above act | 
of May, 1845, endorsed an order ordering 
Wolfe to be committed to the custody of | 
the sheriff of the city and county of New 
York, and to obey the exigency of the ori- 
ginal process, in the same manner as if 
such bail had not been given. Micholl had 
procured this order for commitment before 
he went to Virginia. After the arrival of 
Wolfe in this city, the sheriff of the city and 
county of New York, having in hand said 
order, took Wolfe into custody, and has since 
confined him in the jail of the county. In 











his return to the habeas corpus he states 
that he holds Wolfe by virtue of the ne exeat 
—an order of the Court of Chancery, being 
an order of the 21st of April, 1845—and an | 
order of commitment endorsed on the ne 
exeat bond, bearing date the 22d day of | 
August, 1845 ; and that Mariam Philips, | 
the complainant named in said writ of ne | 
exeat, Udolphus Wolfe, Solomon Eyting and | 
Morland Micholl, in whose behalf and at | 
whose request said order for cc vate enti 
was obtained are, each and every one of 
them, interested in continuing said impris- 
onment and restraint of Wolfe. The return 
was traversed in part, and evidence was | 
adduced in support of the facts set forth in | 
such traverse. Various objections are made | 
to the commitment and detention of the 
prisoner by the sheriff. It is contended in 
his behalf— 

Ist. That bail in a ne exeat bond at com- 
mon law have no right to surrender their | 
principal. 

2d. That the principal was brought from 





ae 





ply to bonds given after the slatute, and 
cannot apply to a case of this kind, where 
a breach of the condition of the bond had 
occurred before the passage of the act. 

4th. That the sheriff had no right to de- 
tain the petitioner by virture of the original 
ne eveat on the order of the 21st April, 1845, 
‘the return day of the latter having passed, 
and the former being a process executed 


land spent. 


5th. That the order of commitment of the 


| Vice Chancellor is void, because it does not 


show enough to bring the case within the 
act of May, 1845. 

On the hearing before me, the deposition 
of Jacob Ezekiel, taken at Richmond, in 


| Virginia, before A. Judson, claiming to be 


a Commissioner for this State, appointed by 
the Governor of New York, was read. It 
was objected that this deposition could not 
be read as evidence. I have great doubts 
as to its admissibility ; but as the result I 
have narrated, in the views I have taken of 
the case, would not be varied by receiving 
and giving full effect to the deposition, I 
have regarded it as legitimate evidence be- 


| fore me. 


I. Can sureties in a ne exeat bond surren- 
r their principal ? It is not pretended 
|that there is any express adjudication or 
‘authority in favor of this right at common 
law. The learned counsel for the bail have 
contended that sureties in a ne exeat bond 
are regarded as equitable bail, and that, 
| from analogy, to special bail who have a 
‘right to surrender their principals at com- 
mon law, the right must also rest in ne exeat 
bail. If this right existed, it is hardly to be 
presumed that the books would not have 
furnished us with at least a single case in 
which the power has been exercised. It is 
contended that the right of surrender in ne 
exeat bail rests upon as good ground as the 


‘right of bail on an indictment in criminal 
| courts. 
| their principal in criminal cases and be dis- 
| charged from their recognizance. 


It is clear that bail may surrender 


Harp v. 
Osgood, 2 Hill 218. But if mere analogy 
is always to furnish a license for judicial 
legislation—a doctrine to which I am by no 











Virginia within the jurisdiction of the Court | means prepared to assent—then I would 
of Chancery of this State by fraud, and that, | remark that the analogy in regard to the 
therefore, if the right of surrender existed, |undertaking of the bail in the respective 
either at common law or under the statute, | cases ought to be complete. The condition 
the commitment here was illegal and void. | of bail in a recogzinance in a criminal pro- 
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ceeding is, that the principal wiii appear at 
some particular day and answer to the com- 
plaint preferred against him. The condi- 
tion of a ne exeal bond is not for the appear- 
ance of the party on any particular day, but 
merely that he shall not go, or attempt to 
go, into parts without the State without 
leave of the Court of Chancery. ‘The party, 
in the meantime, goes at large within the 
whole State or realm to which the condition 
of the bond applies. The relation between 
sureties and principals in a ne exeat bond 
is more like that which existed between 
mainperners and their principals under the 
old law of mainprise, than like that of bail 
and principal. Mainprise was the taking 
or receiving of a person into friendly custody 
who, otherwise, might be committed to 
prison, upon security that he should be forth- 
coming. Tomlin’s Dictionary, 2d vol. 505. 
The same authority says that Manwood 
makes this difference between mainprise 
and bail. He that is mainprised is said to 
be at large after the day he is set to main- 
prise until the day of his appearance ; but 
where a man is let to bail by any judge, 
&c., until a certain day, then he is always 
accounted by the law to be in their ward 
of time, and they may, if they will, keep 
him in prison, so that he that is so bailed 
shall not be said to be at large or at his 
own liberty. A man under mainprise is 
supposed to go at large, under no possibility 
of being confined by his sureties or main- 
perners, as in case of bail (citing 2d Inst. 179.) 
Mainperners differ from bail in that a man’s 
bail may imprison or surrender him up be- 
fore the stipulated day of appearance ; main- 
perners can do neither. Bail are only 
sureties that the party be answerable for 
the special matter for which they stipulate ; 
mainperners are bound to produce him to 
answer all charges whatsoever. (Citing 
Coke on bail and mainprise, ch. 3, 2d Inst. 
179.) Upon a capias or exigent awarded 
against a man, he shall find mainprise for 
his appearance. Lord Hale, in his pleas 
of the cruwn, (chap. 15) says that bail and 
mainprise are used promiscuously, often- 
times, for the same thing; but yet, that in 
a proper and legal sense, they differ. He 
that is delivered per manucaplionem only, is 
out of custody ; but he that is bailed, is, in 
supposition of law, still in custody of the 
marshal, and the parties that take him to bail 
are, in law, his keepers, and may reseize 
him to bring him in; and, therefore, if a 





min be let to mainp.ise in the King’s 
Bench, an appeal or other suit cannut be 
brought against him as in custody; but if 
he be let to bail, he is, in supposition of 
law, still in custody. It is upon this notion 
of bail still being in custody, the right to 
surrender in criminal cases is founded. Lord 
Hale, in the same chapter, states a fact 
which may account for the same right of 
bail in criminal cases to surrender, which 
exists in cases of special bail in civil ac- 
tions. Sometimes, he says, bail in criminal 
actions is in no sum certain at all, “ but 
delivered to bail to J. S.3; and this is the 
usual form in all bails in civil actions in the 
King’s Bench; aad anciently it was so in 
criminal cases. The reason for the disuse 
of this form is somewhat remarkable, ac- 
cording to the learned commentator on “the 
laws of the crown. He observes that, ac- 
cording to the old rule, bail in criminal cases 
answered body for body, and the reason for 
the disuse in criminal cases of the form still 
observed in bail to the action in civil cases, 
is because there was anciently a loose opin. 
ion that he who was bail in this manner for 
a felon was to be hanged, if he brought not 
in the principal to keep his day. (2 Hale, 
chap. 15, page 124.) ‘Though the form in 
which the bail in civil and criminal cases 
are now taken is changed, yet the substance 
is the same. ‘The principal is, in the eyo 
of the common law, still deemed to be “ de- 
livered to bail to bis sureties upon the taking 
of his body,” and hence, in criminal cases, 
the same right to surrender in exoneration 
of bail as in civil actions. In most of the 
cases in which the power of special bail is 
discussed, the form of the bail piece is ad. 
verted to as indicating the commitment of 
the person of the bail to his principal. As 
the same form once existed in criminal and 
civil cases, we have in this fact a key to the 
reason why the right of surrender should 
at common law exist in criminal cases, 
and not in other cases where the undertak- 
ing of the bail is by bond or recognizance. 
This right of bail in a limit bond did not 
exist at common law. It required legis- 
lative interposition to give it, 2d R. S., old 
Ed., 434. Neither the sheriff nor the sure- 
ties can, by mere virtue of the bond to the 
sheriff, surrender the defendant in a civil 
action. ‘The Revised Statutes authorise the 
sheriff to put in special bail, and the bail to 
the sheriff cannot :# common law surrender 
their principal by mere virtue of their bond ; 
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but are obliged, first, to put in special bail, 
and then proceed to make the surrender by 
getting a certified copy of the bail piece on 
the files of the court. Having shown the 
origin of the right to surrender in criminal 
cases—the reason upon which the right is 
founded in bail to the action in civil cases— 
the necessity of legislative interference to 
confer the right upon bail in limit bonds— 
the absence of such right at common law 


of bail to the sheriff before they become | 


special bail—it follows, most obviously, that 





no common law right to surrender can be | 


predicated of the relation in which a surety | 


in a ne exeat bond stands to his principal ; 
and when it turns out that the Legislature 
of 1845 have seen fit to confer this right, 
another strong argument is furnished in 
favor of its non-existence at common law. 
Il. If the right of the principal in a ne 
exeat bond to surrender his sureties does not 
exist at common law, was the right in this 
ease conferred by the act of the 13th of May, 
1845? ‘The act provides that whenever a 
bail bond shail have been taken on the arrest 
of any party to any suit or proceeding in 
the Court of Chancery, the bail or sureties 
therein may surrender their prineipal in 
exoneration of his bail in the manner pre- 
scribed in the act. It is objected that the 
Legislature could not create any new rights 
as between the parties, and that therefore 
the above act does not include this case. 
The phraseology of the first section is com- 
prehensive enough to include it. It pro- 
vides that “ whenever a bail bond shall have 
been taken in any proceeding in chancery,” 
the sureties may surrender their principal. 
The moment the relation between the prin- 
cipal here and his bail was created, certain 
duties and obligations on the part of the 
furmer to the latter followed. One was, 
not to go beyond the bounds of the State. 
The principal found himself, if you please, 
deficient in adequate remedies or means to 
enforce this high honorary and legal obliga- 
tion. Was it competent for the Legislature 
to furnish it? It is surely competent for the 
Legislature to create remedies to enforce a 
pre-existing right. It has power, in regard 
to existing contracts, to provide that the first 
process shall be by declaration, instead of 
bailable capias to arrest the defendant. 








It! 


operate equally in favor of both parties to 
the contract. It is just as inadmissible 
to take away a remedy which partakes of 
the character of a right from one party, as 
to confer it upon the other. If imprison. 
ment, as between debtor and creditor, is a 
means which the latter has to enforce the 
payment of his debt, (and so it is regarded,) 
it is surely quite as inadmissible for the Le- 
gislature to take from an existing creditor 
the means of compelling payment, as to 
give to the surety here the means of enforce. 
ing an obligation which in honor, in con- 
science, and.in law, rested upon his princi- 
pal, the moment the relation of principal 
and bail was created. I mean the duty of 
remaining within the reach of the Court of 
Chancery. What is right, and what is 
remedy, in reference to the objection now 
under consideration, is not, always, very 
clear. Every remedy partakes in some 
sense of the nature ofa right. If it be com- 
petent for the Legislature to alter, and even 
diminish the means of enforcing payment 
of a debt, so as, in some cases, to impair its 
security, it is equally competent to superadd 
remedies to enforce payment of antecedent 
debts, or the observance of pre-existing 
duties. The act of 1845, according to my 
view, applies to the case under considera- 
tion. 

III. The objection that the surrender is 
void, because Micholl induced Wolfe to come 
within the State hy false promises, is un- 
sound. As between even an ordinary debt- 
or and creditor, I am not aware that courts 
have ever discharged the former from arrest, 
where no compulsory means were used to 
bring him within the jurisdiction of the court. 
In the case of Williams v. Baker, 10 Wend. 
636, it was merely held, that where a party 
is brought within the jurisdiction of the court 
by criminal proceeding, which is a mere 
pretext for bringing him within such ju- 
risdiction, he will be discharged on motion. 
So in Wells v. Gurney, 8 Barn. & Cres. 
769, the plaintiff procured the defendant to 
be arrested on Sunday, on criminal pro- 
cess, for the purpose of effecting his arrest 
on civil process, the next day when he was 
arrested. ‘The court ordered him to be dis- 
charged out of custody. I am not aware 
of any case, where a defendant has been 


has a right to provide, in relation to existing discharged, because he was decoyed within 
contracts, that the debtor shall not be im-| the jurisdiction of the court by false prom- 


prisoned. 


If there be ¢ any force in the ob- | | ises. 


His subjection to the jurisdiction of 


jection under consideration, the rule must the court in such case is voluntary, and not 
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5 alice 
compulsory. ‘The case of the Ohio maz, | 
lately decided in the Superior Court, was | 
an instance of a defendant being brought 
by force. _ If this is the rule as between an 
ordinary debtor and creditor, a less favora- 
ble rule should not be applied against bail, 
who are so peculiarly favored by the law. 
In Nicholl v. Ingersoll, 7 John 144. It was 
held by the Supreme Court, that special 
bail may take their principal in another 
State, or at any time, and in any place. 
The act of 1845 evidently intended to con- 
fer on bail in chancery, all the power 
which special bail pessess in suits at law. 
It is the law of the State, as laid down 
most emphatically in Nicholl v. Ingersoll, 
that the jurisdiction of the court, in no 
way, controls the authority of the bail. 
Bail are said to have their principal always 
upon a string which they may pull when- 
ever they please and surrender him, What- 
ever the Siate of Virginia might feel con- 
strained to do in vindication of its own 
sovereignty, it is not in the mouth of this 
State or any of its judicial officers to say, 
that special bail have no right to bring 
their principals from another State even by 
physical force, if need be 

IV. The point that there is not enough 
in the order of commitment to give the 
Vice Chancellor jurisdiction is untenable. 
The statute requires the order for commit- 
ment to be made by the Chancellor or 
Vice Chancellor before whom such suit or 
proceeding is pending, on a copy of the 
bond certified by the officer with whom 
the same shall have been filed. It is ren- 
dered, by the statute, a proceeding in the 
suit before the court. The Vice Chancel- 
lor here indorsed his order on the certified 
copy of the boud, not in the capacity of a 
subordinate chamber officer, but as a court 
of high jurisdiction, aad I do not feel at 
liberty to look very astutely into the form 
of his commitment. Suilice it to say, that 
I Lave looked very carefully at his order 
of commiiment, in connection with the 
general scope and purview of the act of 
May, 1345, and am clearly of an opinion, 
that his order is suilicient to satisfy the 
Staiute. 

In the view I have taken, it is unneces- 
sary to decide, whether the caption and 
detention of the prisoner are justified by 
the original writ of ne exeat, or by the or- 





der of the Vice Chancellor, of the 21st of 


were justified by the act of 1845, and by the 
order of the Vice Chancellor made in pur- 
suance thereof. Let the prisoner be re- 
manded. 


ENGLISH CASES. 
IN CHANCERY. 














Before the Right Hon. Sir LAUNCELOT SHAD- 
WELL, Vice Chancellor of England. 
INJUNCTION—ANONYMOUS—JUDGMENT. 
The court will grant an injunction to stay proceed- 
ings at law for setting aside a judgment, if u good 
equitable charge have been created, and the judg- 
ment is founded upon such charge, although the 
warrant of attorney upon which the judzment 
was signed may have been set aside for irregu- 

larity. 


Tuts was a motion for a special injunc- 
tion to restrain proceedings at law fur set- 
ting aside a judgment and execution that 
had been obtained against the defendant 
under the following circumstances :—In the 
year 1841, the defendant was indebted to 
his daughter in a considerable sum of mon- 
ey, for advances made by her previously to 
her marriage, and her husband having com- 
menced proceedings for recovery of the 
amount, it was proposed and agreed by the 
defendant that the amount due from him 
should be settled for the benefit of the daugh- 
ter; and a deed was accordingly drawn up 
and executed, by which the defendant cove- 
ranted with certain trustees to pay the debt 
hy instalments fur the separate use of the 
daughter, and to give a warrant of attorney 
for securing the same. The warrant of 
attorney was accordingly given, upon which 
judgment was afierwards entered up, and 
several payments were made in pursuance 
of the arrangement ; but default having 
heen made, execution was issued against 
the defendant upon the judgment in October, 
1844. A summons was taken out by the 
defendant to set aside the warrant of attor- 
ney on account of a defect in the attestation, 
and the objection being deemed valid, an 
order was made for setting the warrant of. 
attorney aside, but not the judgment or ex- 
ecution. Sequestration had also issued up- 
on the judgment against the defendant’s 
living, aud the writ had been returned. 
During the present term, the defendant had 
obtained a rule nisi to show cause why the 


April, 1845. The caption and surrender | judgment and execution should not be set 
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aside, whereupon the trustees of the settle- 


ment filed their bill for an injunction to re- 
strain the defendant from taking any further 
proceedings for the purpose of setting aside 
the judgment and execution. 

Mr. Martindale for the motion. 

Tue Vice Cuancettor said he thought 
a sufficient case had been shown to induce 
the court to interfere, and granted the ap- 
plication. 





3efore the Right Honorable Sir JAMES WIGRAM, 
Vice Chancellor. 


Earze v. Horr.—May 23d. 
PLEA DING—PARTIES—DEMURRER. 


B., the drawer of a bill of exchange, indorsed the 
bill over for value to C., who, soon after it be- 
came due, received the money through B., as 
the agent of the acceptor. C. then, for a nomi- 
nal consideration, indorsed the bill over to D., 
who commenced an action thereon azainst the 
acceptcr. The acceptor then fited his bill against 
C. and D. for an injunction, and to have the bill 
delivered up to be cancelled: Held, upon de- 
murrer, that B., the drawer, was not a necessary 
party to the record. 


Tur bill stated that, previously to and 
in the year 1843, the plaintiff, from time to 
time, for the purposes of his business, pur- 
chased horses from Thomas Bott, then of 
Lansdownmews, Brunswick Square, ostler ; 
and that in the month of August, 1843, 
there was a sum due from the plaintiff to 
the said Thomas Bott, on account of such 
purchases; and that, in the same month of 
August, the said Thomas Bott drew a bill 
upon the plaintiff bearing date the 11th of 
August, 1843, for the sum of £50, payable 
two months after date; and that the plain- 
tiff accepted the said bill, and delivered the 
same to the said Thomas Bott. That the 
said Thomas Bott afterwards, but before 
the said bill became due, indorsed and de- 
livered the same to Zachariah Goodyear, 
of Market street, in the county of Herts, 
horsedealer, a defendant to this action. 
That on the 14th October, 1843, the said 
bill became due, and was there presented 
to the plaintiff for payment; but that, it 
being then inconvenient to the plaintiff to 
pay the said bill, the plaintiff did not then 
pay the same, but requested the said Tho- 
mas Bott to get a few days’ time allowed 
for payment thereof, and that the said Tho- 
mas Bott obtained from the said Zachariah 
Goodyear a few days’ time, until the said 
bill was paid as thereinafter mentioned. 





The bill then stated, that, on or about the 
30th October, 1843, the plaintiff paid the 
sum of £25 to the said Thomas Bott ; and 
that thereupon the said Thomas Bott wrote 
and sent a letter to the said Zachariah 
Goodyear, in which the said Thomas Bott 
inclosed the sum of £25, stating that it was 
in part payment of the plaintiff’s said ac- 
ceptance, and promising to send the balance 
in a short time ; and that the said Zacha- 
riah Goodyear duly received the said letter 
and the said sum of £25. The bill then 
stated that, on or about the 15th Novem- 
ber, 1843, the said ‘Thomas Bott inclosed 
the further sum of £25 in a letter written 
and sent by him to the said Zachariah 
Goodyear, stating, that the said ‘Thomas 
Bott had sent him, the said defendant, the 
balance of the plaintiffs acceptance, and 
requesting the said defendant to send him 
the bill of exchange; and that the said 
Zachariah Goodyear also duly received the 
said last-mentioned letter, and the said fur- 
ther sum of £25 therein contained. And 
the bill alleged, that the plaintiff paid to 
the said Thomas Bott, or allowed him, in 
account, the said last-mentioned sum in the 
same month of November, 1843 ; and that 
the said Thomas Bott had not at any time 
since, had or claimed, and had not then any 
claim or demand upon the plaintiff, for or 
in respect of the said bill of exchange ; and 
that no other person than the defendant 
claimed or pretended to have any interest 
therein. The bill then set forth certain 
letters and conversations which had passed 
between T. Bott, Goodyear, and other par- 
ties, in the course of which it appeared 
that Goodyear had admitted the payment 
of the bill of exchange, and that it was in 
iis possession, and Lad promised to deliver 
it up to Thomas Bott. And the bill al- 
leged that Goodyear had not, in accordance 
with such promise, ever sent the said bill 
of exchange to the said Thomas Bott, but 
retained the same in his own possession. 
The bill then stated, that an action had 
lately been commenced against tLe plaintiff 
upon the said bill of exchange, by one J. J. 
Holt, who, in certain conversations therein 
mentioned, had stated that the bill ha? been 
indorsed to him by Goodyear, for whom he 
had cashed it. The bill then stated, that 
the plaintiff had pleaded to the action, as 
the facts were, that he had paid to Good- 
year the said sum of £50 in discharge of 
the said bill after it became due. whilst 
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Goodyear was the holder of the bill, and 
that Goodyear had indorsed it to Holt after 
it became due, and after he had received 
the money for it; and that, in January, 
1845, replication was delivered to the said 
plea, denying that the plaintiff had paid to 
Goodyear, or that Goodyear had received 
the £50 in discharge of the bill. Tue bill 
then charged, that the said two sums of 
£25 each had been paid to Goodyear by 
Bott, on behalf of the plaintiff, and in dis- 
charge of the bill; and that the bill had 
been indorsed without consideration, by 
Goodyear to Holt, who was merely the 
nominal holder thereof for the benefit of 
Goodyear; and that Goodyear and Holt 
had entered into an agreement with each 
other to divide the sum which should be 
recovered in the action which had been 
commenced against the plaintiff, as weil as 
the loss which would be sustained in case 
no sum of money should be recovered in 
the said action. The bill, which was filed 
against Goodyear and Holt, prayed for a 
discovery and an injunction to restrain the 
action, and that the defendants might de- 
liver up the bill of exchange to be cancel- 
led. ‘The defendant demurred, on the 
ground that Thomas Bott was not a party 
to the bill. 

Kenyon Parker and Hetherington, in sup- 
port of the demurrer, contended, that Bott 
had still an interest in the bill; and that he 
was, therefore, a necessary party. 

Romilly and Wright, contra, contended 
that, by the allegations in the bill, it ap- 
peared that Bott had parted with all his 
interest in the bill of exchange sought to 
be delivered up. The facts stated in the 
bill, if proved or confessed at the hearing, 
would clearly entitle the plaintiff to his 
equity, without the presence of Bott. The 
demurrer ought, therefore, to be overruled. 
Kemp v. Pryor, 7 Ves. 237. 

Kenyon Parker,in reply. The demurrer, 
though it admits the facts stated in the bill 
to be true, does so as against the demurring 
parties only ; but these admissions will not 
be evidence as against an absent party. 
Penfold vy. Nunn, 5 Sim. 405, 


Sir James Wicram, V. C.—This case 
came before me upon demurrer. The de- 
murrer was for want of parties only, and, 
provided the record was properly framed 
in that respect, there was no objection for 


. want of equity. The sole question was, 





whether a person of the name of Thomas 
Bott was a necessary party to the bill. 
The facts of the case (and I state them not 
with reference to the order in which they 
occur on the bill, but simply according to 
the clear effect of the statement therein 
contained) were these: In August, 1843, 
the plaintiff, William Earle, was indebted 
to Thomas Bott in the sum of £50, and, in 
payment of that liability, a bill of exchange 
for the sum of £50, payable two months 
after date, was drawn by Thomas Bott, and 
accepted by William Earle. According to 
the statement in the bill, Thomas Bott, as 
the holder and drawer of the bill, indorsed 
it for value to a person of the name of 
Zachariah Goodyear, who is the second 
defendant, and one of the demurring parties 
on the record. T. Bott having indorsed 
the bill for value, the effect in law would 
be, of course, that he had parted with his 
interest in the bill, having transferred it to 
Goodyear. It appears that when the bill 
became due, in Octuber, 1843, the plaintiff 
wanting time for payment, a treaty took 
place with that object, in which Thomas 
Bott took part on behalf of the plaintiff, 
and the result was, that a short time was 
given for payment. On the 20th October, 
1843, the plaintiff paid the sum of £25 to 
T. Boit in discharge pro tanto of the amount 
due upon the bill, and T. Bott paid it over 
to Goodyear. Shortly afterwards a further 
sum of £25 was paid by the plaintiff to 
Thomas Bott, who paid that also over to 
Goodyear, and thereby as between the ac- 
ceptor and the holder of the bill, the bill 
was discharged. The plaintiff’s bill, hav- 
ing stated that Thomas Bott had indorsed 
ihe bill to Goodyear for value, states, that 
Thomas Bott thereby ceased to have any 
interest in the bill of exchange, and that 
he did not, from the date of the indorse- 
ment of the note, down to the time of filing 
the bill, claim any interest init. After the 
bill of exchange had been thus paid, Thomas 
Bott applied to Goodyear to deliver it up 
to him. It appear: that, in a subsequent 
statement in the bill, the two payments of 
£25 each by the plaintiff to Thomas Bott_ 
are alleged to have been made to Thomas 
Bott, and by him paid over to Goodyear, as 
the agent of the plaintiff; that is, that 
Thomas Bott, having parted with his inter- 
est by the indorsement, acted as the 
agent of W. Earle, in receiving these two 
sums of him and paying them over to Good- 
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year. That gets rid of any difficulty which 
might arise from the circumstance of the 
payment being made to Thomas Bott in the 
first instance, and not to Goodyear. The 
bill then alleges, that Goodyear, instead of 
handing over the note after his interest in 
it had been satisfied, to Thomas Bott, as 
agent of the plaintiff, or giving it up to the 
plaintiff to be cancelled, indorsed it over to 
a person of the name of Holt, another de- 
fendant on the record, and also a demur- 
ring party ; that is, when the bill was over 
due and paid, Goodyear indorsed it over, 
without consideration, to Holt, for the 
fraudulent purpose, as the bill alleges, of 
enabling Holt to recover the money a sec- 
ond time. The bill contains several charges 
to the eff-ct that a scheme had been en- 
tered into by the defendants to defraud the 
plaintiff, and it then alleges that an action 
had been brought by Holt against the plain- 
tiff; and it prays for a discovery and de- 
livery up of the bill of exchange to be 
cancelled. The defendants, by demurrer, 
insist that Thomas Bott has not ceased to 
be interested in the bill, and that he is, 
therefore, a necessary party to the suit. 
That the plaintiff is entitled to have the bill 
delivered up to be cancelled, if the state- 
ment in the bill is true, cannot be disputed, 
and was not argued =| take it he had an 
equity, and the sole question is, whether 
that equity can be administered without 
Thomas Bott being a party to the record. 
I am of opinion that he is not a necessary 
party. He had at the beginning an interest 
in the bill of exchange, which would have 
made him prima facia a necessary party to 
the record; but the bill states facts which, if 
true, show that the note has been so deait 
with, that Thomas Bott has ceased to have 
any interest whatever in it. It has not 
been argued that Thomas Bott is a neces- 
sary party to the bill by reason of his in- 
terest in the note; but the argument is 
this, (and it is one which I have heard for 
the first time,) that although the demurrer 
of Holt, the indorsee since the bill was 
paid, and Goodyear, the indorsee for value, 
admits the facts stated in the bill to be 
true, yet that admission would not be evi- 
dence at the hearing as against Thomas 
Bott; and that Thomas Bott is, therefore, 
a necessary party, because that admission 
is not binding upon him. Now, the rea- 
soning upon demurre:s ever since | have 
known the meaning of demurrer, is that 





which Lord Eldon, in the well known case 
of Kemp v Pryor, 7 Ves. 237, states, in 
these words, viz: ‘‘ That if the facts stated 
in the bill, on being proved or confessed, 
would entitle the plaintiff to relief, the de. 
murrer must be overruled.” Now, the 
argument was, that this was an admission 
which could not be read against Thomas 
Bott if he were a party to the record. In 
my opinion, that is not the rule of the 
court, if they are proved at the hcaring; 
and by demurring, the defendant «mits 
them to be true for all purposes. It is 
quite another question, whether, at the 
hearing of the cause, his admission ly an- 
swer alone will suffice, or wheih + the 
court may not require further proo! The 
demurrer admits the facts stated u,«n the 
bill to be true, and, taking them to |. true, 
the plaintiff is entitled to an equity with- 
out the presence of Thomas Bo: upon 
the record. Cases upon this sulject are 
of every-day occurrence, and Jam surprised 
to hear the point doubted. The cise of 
Penfold v. Nunn, 5 Sim. 405, was cited by 


the defendants, in which it was sai that 
the Vice Chancellor of England det ::nined 
that the party demurring admits ti facts 
to be true only as against hims !); and 
that, if further proof is necessary © ainst 


another party, that pariy ought iv be a 
party to the bill. Whether the Vico Chan- 
cellor said so in terms so general, ] |ave no 
means of knowing. A very slighi varia- 
tion would make the greatest possi! Je dif- 
ference. I do not mean to give any opin- 
ion whether a case may not be staid ab- 
stractedly, in which there may be no possi- 
bility of proving a given state of things 
unless a given person is a party on the 
record. Whether such a case could or 
not exist, [do not know; but if it could, 
there might, perhaps, be some ground for 
the argument. It is quite clear, lov. ever, 
that the general rule of the court is » hat I 
have stated. As Thomas Bott is sot a 
necessary party to the suit, this d«i urrer 
must be overruled. I do not give th costs, 
partly en account of that decision of the 
Vice Chancellor of England, by wl ich the 
parties, it is said, have been misled. ; artly 


because I think the case is not on. « hich 
leaves the interests of the parties qi i'« tree 
from doubt. I do not mean to say (oi the 
bill is not a perfectly good bill, «: that 


there is not an equity ; but the facis of the 
case are not quite clear. 
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COURT OF QUEEN’S BENCH. 





Before the Right Honorable Lord DENMAN, 
Chief Justice, and the rest of the Judges. 


Furtcuer v. Catruore and another.— 
Hilary Term, 1845. 


TRESPASS AGAINST JUSTICES. ——JUSTIFICA- 
TION UNDER A COVICTION. 


In an action of trespass against justices, where they 
justified the imprisonment of a plaintiff under a 
conviction which stated, in the words of the stat- 
ute, that he by night unlawfully did enter certain 
land, with a net, for the purpose of taking game, 
&c., and the plea alleged that he did by night 
enter the land for the purpose of taking game by 
night in the said land; the plea was held bad, 
because the conviction did not allege that the 
plaintiff was by nizht in certain land for the 
purpose of taking gime by nizht in the said land, 
althouzh the conviction followed the words of 
the statute. 

Where an act is made punishable by summary con- 
viction, which act may be lawful if done under 
certain circumstances, such circumstances should 
be negatived in the conviction. 


Tus was action of trespass for assault 
and false imprisonment against two magis- 
trates. ‘The defendants justified the im- 
prisonment of the plaintiff by a conviction 
framed under the Night Poaching Act. The 
plea set out the conviction, the warrant of 
commitment, and all the proceedings before 
the magistrates, alleging that the plaintiff 
entered the land by night for the purpose of 
taking game by night on the said land. The 
conviction as set out in the plea was as 
follows :— 

“Be it remembered, that on the 26th day 
of October, 1843, at the parish of Chippen- 
ham, in the county of Cambridge, R, Fletch- 
er, late of the parish of Soham, in the said 
county, laborer, is convicted before us, the 
Reverend J. Calthorp, clerk, and J. 8. 
Tharp, Esquire, two of her Majesty’s jus- 
tices of the peace for the said county, for 
that he, the said R Fletcher, on the 24th 
day of October, 1843, at the said parish of 
Soham, in said county, with three other 
persons to us the said justices unknown, 
did by night, to wit, after the expiration of 
the first hour after sunset on Monday, the 
23d day of October, 1843, and before the 
beginning of the last hour before sunrise on 
Tuesday, the 24th day of October, in the 
same year, that is to say, about the hour of 
oue of the clock in the morning of the said 
24th day of October, unlawfully enter cer- 





tain enclosed land in the occupation of W. 
Cornwall, and situate in the said parish of 
Soham, in the county aforesaid, with a net, 
for the purpose of taking game, to wit, part- 
ridges and pheasants, contrary to the form of 
the statute in such case made and provided ; 
and we the said justices adjudge the said R. 
Fletcher, for his said offence, to be impris- 
oned in the common county jail at Cambridge, 
in and for the said county of Cambridge, and 
there kept to hard labor for the period of three 
calendar months, and at the expiration of 
such period to find sureties by a recogni- 
zance, himself in the sum of 102. and two 
sureties in the sum of 5/. each, or one surety 
in the sum of 10/. conditioned that he, the 
said R. Fletcher, shall not so offend again 
for the space of one year next following; 
and we further adjudge the said R. Fletcher, 
in case he shall not find such sureties as 
aforesaid, to be further imprisoned, and 
kept to hard labor for the space of six cal- 
endar months, unless such sureties shall be 
sooner found. Given under our hands the 
day and year first above mentioned. 
“J. CaLTHorP. 
J. S. Tuarr.” 


To this plea there was a special demur- 
rer and joinder. 

Mr. Gunning, in support of the demurrer. 

The conviction set out in the plea, con- 
tains no statement of any offence for which 
the plaintiff was liable to be punished under 
the 9 Geo, 4, c. 69, by summary conviction 
and imprisenment. It does not appear that 
the plaintiff entered or was in the close 
therein mentioned for the purpose of taking 
or destroying game therein, or that he en- 
tered or was therein by night for the pur- 
pose of taking game by night, or that he 
was in the said close by night for the pur. 
pose of taking game therein. In al! the 
cases which have arisen on this section, it 
has been held that a defendant, to be guilty 
of night poaching, must be on the land for 
the purpose of taking game in such land; 
if it were otherwise, any trespass mizht be 
held to within the act. and a person found 
passing by night over one close, with a gun 
or net for the purpose of killing gam» even 
on his land, would be liable to be convicted 
for poaching on the former. To complete 
the offence two things must coincide. the 
being on the land by night, for the purpose 
of taking game in that land by nig’. In 


re Fletcher, 1 Dow. & L. 726; Reg. v. 
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Gainer, 7 C. & P. 231; Reg. v. Davis, 8 
C. & P.759; Davis v. The Aing, 10 B. & 
C. 89; Chaney v. Payne, 1 Q. B. R. 712. 

Mr. Worlledge for the defendants. 

The conviction set out in the plea is good, 
of the act of Parliament. The entering by 
night on land appears to be the gist of the 
offence created by the act, rather than the 
intention to kill game by night. The object 
of the act clearly was to prevent nightly 
conflicts, which the entry alone on the land 
was likely to produce. The terms of the 
act have been followed, and that is always 
sufficient, if the offence consists of a simple 
fact, provided the words in the conviction 
are used in the same sense as the words in 
the statute on which it is founded. In an 
indictment or declaration founded upon a 
statute, it is, generally speaking, sufficient 
to pursue the words of the statute. Rez v. 
Chandler, 1 Ld. Raym, 581; Rex v. Speed, 
Ibid. 583; Mann v. Davies, 3 B. & Ald. 
103; Rex v. Marsh, 2 B. & C. 717; Rex 
v. Stevens, 5 East, 260; Rex v. Capewell, 
5 C. & P. 549; Paley on Convictions, 108. 

Mr. Gunning was heard in reply. 

Cur. adv. vult. 


Lord Denman, C. J., now delivered the 
judgment of the court. In this case many 
important matters were discussed in the ar- 
gument, but there is only one point to which 
we find it necessary toadvert. ‘The defend- 
ant’s plea cannot be supported unless the 
conviction is good in point of law. The 
plaintif contends that it was invalid for 
want of setting forth that he entered the 
elose with intent to kill game there. The 
defendant’s counsel admitted that the con- 
viction as laid could only have been proved 
by evidence of the intent shown to kill game 
there; but he argued, that the statement in 
the conviction of the offence, being in the 
terms of the act creating it, was sufficient. 
although more be necessary to be proved 
by the evidence. This proposition is un- 
doubtedly too extensive. The rule laid 
down in Paley on Convictions, that it is suf- 
ficient to follow the words of the act, * un- 
less the offence be of a complicated nature,” 
is open to two objections: it does not rest 
upon any authority, nor does it furnish any 
criterion by which justices of the peace or 
this court can discover what causes are 
thus comprehended. 

In: favor of the defendant’s general pro- 
position, the case of Jtex v. Marsh, (2 B. 





& C. 717.) was cited, where Littledale, J., 
held the contrary opinion, declaring that, 
* generally speaking, it is sufficient in an 
indictment or a declaration founded on a 
statute, to pursue the words of the statute ;” 
which is undoubtedly true, but imports that 
there are cases in which it would not. The 
decision there, which dispenses with the 
word, knowingly, as qualifying the posses. 
sion of game, appears to be founded on the 
defendant’s trade, and the duty imposed on 
him by the act as a carrier. In James v. 
Phelps, (11 Ad. & El. 483; 3 Per. & Dav. 
331) which was a case for a malicious pros- 
ecution, where the defendant had indicted 
the plaintiff for felony in obstructing the 
working of a mine, some members of the 
court expressed an opinion that an obstruc- 
tion, not wilful or with knowledge, could 
not amount to a felony on general principles, 
And I well remember, although the words 
are not reported where the case is, (in the 


llth Adolphus & Ellis, and 31 Perry &- 


Dav.) that it was stated that the case 
of Rex v. Uriah Corden (4 Bare. 2279,) 
was a distinct and pointed authority for the 
purpose of showing that the words of the 
acts are not universally all that must appear 
on the conviction. There the charge was 
for fishing in a pond. It was held naught 
for want of negation of the owner’s consent ; 
and the same argument here resorted to 
would have supplied that defect, and was 
pressed on the court, who said, however, 
* The offence intended in this conviction is, 
fishing in the fishery of Mr. Hayne, being 
private property ; but all this might be done, 
for aught that appears upon the conviction, 
with the consent of the owner; the fact 
ought to appear so that the court may be 
able to judge whether the conviction be 
agreeable to law. If the owner had been 
the complainer, that would show his dissent, 
but this conviction is upon the complaint of 
Martha Buxton, and it does not appear that 
the defendant has been guilty of fishing in 
any water, being private property, without 
consent of the owner.” As in that case the 
consent of the owner was required to be 
negatived in the conviction, so in the present 
case the necessity of its alleging an intent 
to kill game there is deduced from the enor- 
mous consequences which would otherwise 
follow. For it cannot be disputed that the 
omission would leave any man open toa 
summary conviction as an offender against 
the 9 Geo. 4, ¢. 69, § 1, who shall enter 
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the land of another at an early hour during 
that period which the statute defines as night 
time, with the intent to pass over such land 
in order to arrive at preserves of his own, 
and there shoot his own pheasants. ‘The 
conviction states, in the terms of the act, 
that the plaintiff entered the close unlaw- 
fully, but we do not know in what sense 
that word is used. The justices may have 
thought it unlawful to enter into the close 
with the remotest purpose of killing game, 
or they may possibly mean that the entry 
was unlawful as a trespass on the land of 
another. If such was their meaning, the 
fact ought to have been averred, and, if that 
ground of illegality was held essential to 
the offence, the decision in Corden’s case 
would prove that the absence of the owner’s 
acquiescence ought also to be averred. 

Two cases which occurred at the assizes 
before two of my learned brothers were 
cited, Rex v. Gainer, 7 C. &. P. 231; and 
Reg. v. Davis, 8 C. &. P. 759. In the 
former, the indictment, framed on the 9th 
section of the same act, alleged that three 
defendants entered a wood armed, with the 
intent to kill game there. My brother 
Coleridge held that strict proof of that pre- 
cise intent was requisite ; observing, that 
although they intended to kill game in every 
other cover in the country, that indictment 
could not be proved without evidence of 
their intention to kill game there. It was 
not holden, or even argued, that the word 
there could be rejected as surplusage. The 
other case occurred before my brother Pat- 
teson, who held, in the first place, that the 
arming of one of the party was not the arm- 
ing of all, so as to satisfy an indictment on 
the same section. ‘This alone secured the 
defendant’s acquittal; and there was no 
absolute necessity for inquiring whether the 
intent must be to kill game in the place en- 
tered. But the learned judge pointed out 
the deficiency of such proof as fatal to the 
prosecution. 

There are, however, strong reasons for 
dispensing with such intent in the descrip- 
tion of misdemeanors, which do not apply 
to an offence made the subject of summary 
conviction. In the former case, the mis- 
chief against which the act appears to be 
directed is, danger to the public peace, pro- 
duced by the assemblage in the night of 
armed numbers in pursuit of game; the 
place where the game is to be killed is 
wholly immaterial, and it is not impossible 





that the cases cited may deserve more con- 
sideration ; but, when the thing denounced 
by law is the entry of a close for the purpose 
of killing game, the words of themselves 
carry, in an ordinary sense, the impression 
(although they do not necessarily purport) 
that the intention is to kill game there. 
The probable result of not restricting the 
sense of the clause has been already pointed 
out as too monstrous to have been contem- 
plated. ‘The learned counsel, indeed, ad- 
mitted on the argument that the sense ought 
to be so restricted, and that it is, in fact, so 
restricted by the very words employed in 
the statute ; and hence the omission objected 
to makes no difference. A doubt was felt 
on the bench whether that admission was 
not too large. On reflection, it appears to 
us to be no more than the principle of former 
cases requires; that principle being, that 
where a certain act is made punishable by 
summary conviction, which act may be law- 
ful under certain circumstances ought to be 
negatived in the conviction. None of us 
doubt, that where the proof must negative 
such circumstance, the allegation in the in- 
strument of conviction ought to do the same. 
This principle is well expressed on a simi- 
lar, though not exactly the same occasion, 
in Regina v. Baines, 2 Ld. Raym. 1265. 
Proceedings, in cases of this nature, which 
are to deprive a man of his freedom in a 
summary way, without letting him be tried 
by his peers, are always construed strictly, 
and never supplied by intendment of matter 
which does not appear on the face of them. 

Our judgment must therefore be in favor 
of the plaintiff. 

Judgment for the plaintiff. 





Dor d. Ciarke v. Smarrivee.—9th July, 
1845. 


TENANCY FROM YEAR TO YEAR NEWLY 
CREATED—NOTICE TO QUIT. 


A tenancy from year to year, so long as both parties 
please, is determinable at the end of the first 

year, unless, in the creation of the tenancy, the 

parties introduce provisions showing that they 
contemplated a tenancy for two years, at least. 

Where, therefore, after the expiration of a term at 
Lady day, 1812, the tenant held over without 
any express agreement, and paid the usual rent 
at Midsummer, 1812. Held, that the tenancy 
thereby created was determined by a notice to 
quit at Lady day, 1843. 


Ejectment by landlord against tenant. 
On the trial before Patteson, J., at Exeter, 
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at the summer assizes, 1844, a nonsuit was 
applied for, on the ground that a proper 
notice to quit had not been given under the 
circumstances, which are fully stated in the 
judgment of the court. The learned Judge 
was of opinion that the doctine as to notice, 
in the case of a tenancy from year to year, 
newly created, did not apply where a tenant 
held over after the expiration of a lease, 
and, therefore, refused to nonsuit the plain- 
tiff. 

Crowder obtained a rule for entering a 
nonsuit, or for a new trial. 

Cockburn and Barstow showed cause. A 
person holding over after the expiration of 
a lease is a trespasser, until the relation of 
landlord and tenant is re-established by 
payment of rent or some other act. Why 
should a tenancy from year to year be in- 
ferred? In all the cases a tenancy from 
year to year has been created by the terms 
of the holding. 
you get at the presumption of a tenancy for 
one year?| Because there is a yearly rent, 
and the landlord is not to be permitted to 
eject a party suddenly, and deprive him of 


the profits, after having allowed him to re- | 


main in. 
to quit. 


And here there has been a notice 
[Coteriver, J.—If it was a ten- 


ancy for a year certain, why should that | 
It was unneces- | 


notice have been given ?} 
sary ; but it asserts that the party had no 
right to hold beyond that time. ‘The fol- 
lowing cases were cited: Agard v. King, 
Cro. Eliz. 775; Legg v. Strudwick, 2 Salk. 
414; Right d. Flower v. Darby, 1 T. R. 
159; Doe d. Chadborn v. Green, 9 Adol. & 
Ell. 658; 1 Per. & D. 454. 


Crowder, contra.—The notice to quit was 
improper. [Parrrson, J.—Is there any 
case in which it has been held that a ten- 
ancy for two years exists where there has 
been only payment of rent, and no terms of 





holding leading to that conclusion? There 
5 =] 
may be a tenancy for one year. He re- 


ferred to 4 Bac. Abr. 839, 7th ed., tit. | 


leases and terms for years,” (L.) 3.] In 


Bishop v. Howard, 2 B. & C. 100, 102, | 
Abbott, C. J., said, “It occurred to me at| 


the trial, that the refusal to quit at Midsum- 
mer, and the payment of rent at Michaelmas 
and Christmas, were facts on which a new 
contract of renting the premises might or 
might not be presumed.” [Parreson, J.— 
You want to state it as if there was no ori- 
ginal demise in 1842. You cannot do so, 


[CoLertper, J.—How do | 


jaccording to Doe d. Robinson, v. Dobell, 1 
'Q. B. Rep. 806 ; 5 Jur. 434 and Berrey y, 
Lindley, 9 M. & G. 498; 5 Jur. 1061.) 
Those cases only establish, that, when there 
is a holding over, the period of determining 
the tenancy must be ascertained by refer- 
ence to the terms of the original lease, 
[Parreson, J.—And therefore, the holding 
over does not create a new tenancy. You 
must contend, from the mere fact of a party 
being in possession of land after the expira- 
tion of a lease, that he has a right to hold 
for two years.] Coxrrtiner, J., referred to 
Doe d. Bree v. Lees, 2 W. Black 1171. 
Cur. ad. vult. 


Lorp Denman, C. J., now delivered the 
judgment of the court. In this case, the 
defendant held of the lessor of the plaintiff 
under a written agreement for a term which 
expired at Lady day, 1842; after that day 
he held over without any express agreement. 
| He paid the usual rent at Midsummer, which 
was accepted by Clarke, the lessor of the 
plaintiff, before Michaelmas, 1842. Clarke 
gave the defendant notice to quit at Lady 
|day, 1843. The defendant did not quit at 
that time, and after that time Clarke dis- 
trained for the balance of rent due at Lady 
day, 1843. It is plain, that, under these 
circumstances, a tenancy from year to year 
arose, and the question is, whether it enured 
for two years certain from Lady day, 1842. 
| Now, a tenancy from year to year lasts only 
so long as both parties please, that is, it is 
determinable by either party at the end of 
lany year by giving notice to quit, half a 
| year before the end of that year. There is 
/no reason it should not be so determined at 
the end of the first year as well as at the end 
of any subsequent year, unless the parties 
have by express contract prevented such de- 
termination. In Agard v. King, Cro. Eliz. 
(775; Doe d. Jacklin v. Cartwright, 4 
East. 29; Bellases v. Burbrich, cited in 2 
Salk. 413; 8S. C. 1 Lutw. 213; Legg v. 
Hardwick, 2 Salk. 414; Birch v. Wright, 
1 T. R. 378; Doe d. Chadborn v. Green, 9 
Adol. & Ell. 658; 1 Per. & D. 454; and 
Reg v. Chawton, 1 Q. B. Rep. 247; 5 
|Jur. 245, such express contract appears 
‘either by the pleadings or by the evidence. 
In this case there is no such express con- 
‘tract, but the tenancy for two years at least 
|is supposed to be implied of necessity by 
|law under such circumstances. The case 


| of Bishop v. Howard, 2 B. & C. 100. was 
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cited for the defendant, some words which 
fell from Lord Tenterden being supposed to 
be applicable ; but on looking at that case, 
it will be found the words there used do not 
affect the present question ; they only show, 
that, by holding over the payment of rent as 
rent, a tenancy from year to year is created ; 
but they do not touch the question when that 
tenancy may be determined. We are of 
opinion that a tenancy from year to year, so 
long as both parties please, is determinable 
at the end of any year, the first as well as any 
subsequent year, unless in the creation of 
the tenancy the parties introduce provisions 
showing that they contemplated a tenancy 
for two years at the least; here there are 
no such words; the notice to quit was, 
therefore, sufficient. We are aware that 
this decision may appear at variance with 
the impression which has prevailed in West- 
minster Hall. But the authorities, when 
examined, certainly do not warrant the con- 
clusion that has been drawn from them for 
the reasons above given ; and it would, in- 
deed, be absurd in principle, and inconsist- 
ent with the contract itself, to hold that the 
tenancy existed from year to year, determin- 
able by half a year’s notice by either party 
at the end of any one year, and yet hold that 
neither can give such notice during the first 
year. We are therefore, of opinion, that 
the rule must be disharged. 





Rule discharged. 
Dor d. Fiemine v. Somerton—17 April, 
1845. 
EVIDENCE. 


Secondary evidence may be given of a notice to 
quit, without notice to produce the original in- 
strument. 


Esecrment by landlord against tenant. 
On the trial before Alderson, B., at the Lent 
assizes for Surrey, it was proved that a no- 
tice to quit had been duly served upon the 
defendant, and a duplicate of the notice was 
produced. It was objected, that no notice 
to produce the original had been given. The 
learned Judge overruled the objection, and 
a verdict was given for the lessor of the 
plaintiff. 

Pearson moved for a new trial. The du- 
plicate was improperly received in evidence, 
there having been no notice to produce the 
original. ‘The original is a document by 
the operation of which the tenancy is deter- 
mined; it is not merely a notice. Lanauze 


|v. Palmer, M. & M. 31; Shaw v. Mark. 
ham, Peake N. P. C. 165; Langdon v. 
Hulls, 3 Esp. 156; Grove v. Ware, 2 Stark 
N. P. C. 174; Kine v. Beaumont, 3 B. & 
B. 288; Anderson v. May, 3 Esp. 167; S. 
C. 2 B. & P.237; Colling v. Treweck, 5 
B., & C. 394. 


Lorp Denman, C. J.—We ought to con- 
sider it settled that a notice to quit may be 
proved by a duplicate or examined copy, 
without notich having been given to produce 





| the original. If there should be any defect 


in the original notice to quit, the defendant 
has it in his power, and could produce it. 
Patrrerson, J.—In the case of a notice of 
dishonor, it had been expressly decided that 
a notice to produce the original need not be 
given. Swain v. Lewis, 2 C.,M. & R. 261. 
The same principle applies to a notice to 
quit, and we ought not to shake it. 
Wiis and Wicutam, J. J., concurred. 
Rule refused. 








EXAMINATION OF STUDENTS. 


On a recent occasion prior to the com. 
mencement of the examination of the candi- 
dates for admission to practice as attorneys, 
the examiner delivered an address, from 
which we extract the following: 

‘** And now, let us suppose, that you have 
all reached the goal of your wishes: an 
agreeable hypothesis; to which you will 
not object, and which we readily entertain. 
Let us take a brief and rapid glance both 
backward and forward. You will have 
achieved a great step in life, upon which your 
future well-being must materially depend. 
Enter, then, upon the career opened to you, 
with a frame of mind best calculated to en- 
sure your success in it; with a due -sense 
of your manifold obligations both to God 
and man. ‘Time was, when a young man 
entering upon the preparatory studies of the 
legal profession, (it matters not for what 
branch of it he is designed) had few helps, 
little encouragement, and almost insupera- 
ble difficulties to contend with! Exposed 
to the temptations of society at an age when. 
the imagination and the passions, easily 
excited, are his worst enemies, (traitors 
within his bosom, ever ready to betray him, ) 
a young man had formerly little to invite or 
influence him, to choose the better path of 
virtuous endeavor. Lonely, indeed, and 
dark and rugged was the way, if he did es- 
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say to explore it. He was without a guide 
to ‘allure to brighter worlds—and show the 
way ;’ and no one seemed to take an inter- 
est in his improvement. How different is 
the case now, this building, these walls, 
sufficiently attest! Every inducement is 
held out—every facility afforded to mental 
improvement. No pains are spared by 
those with him, about him and above him, 
to promote the spread of education. All are 
combined and associated, with the co-ope- 
ration of the highest ranks, (of all who grace 
and adorn the bar and the bench) in his favor, 
to advance intellectual culture—the Georgics 
of the mind: (that beautiful, truthful, and 
tasteful expression!) and with the improve- 


ment of the individual, the unwearied exer- | 


tions of the same zealous society and its 
enlightened coadjutors, closely connected 
with it—the elevation of the profession. 
For these and other advantages, every stu- 
dent ought to feel that he owes a deep debt 
of gratitude for the past ; and no slight part 
of it, to this excellent institution, its original 
founders and present supporters. 

* But now, let us suppose him entering 
upon the practice of the profession, with a 
competent knowledge of its duties, the fruits 
of his judicious and well-directed labors : 
what are his obligations for the future? 
They cannot be better viewed than by the 
sober light of our earliest guides and sim- 
plest instructors. By these we were com- 
prehensively taught, that our highest obli- 


gation was to discharge effectively, the | 


duties of the station in which we are placed. 
And in what station can a qualified, respon- 
sible being be placed, with more of claim— 
of occasion—of opportunity for the display 
of that enlarged usefulness which most ex- 
alts and dignifies our nature, than in the 
practice of the law ?—of that law, which, 
according to its admirable Commentator, 
‘engages in its theory all the noblest fac- 
ulties of the mind, and exercises in its prac- 
tice all the cardinal virtues of the heart.’ 
This is eloquently said; but I dwell not 
upon glowing expressions. I feel that what 
falls from me in this chair, ought to be plain 
and eminently practical, suited to all capa- 
cities and the every-day business of life. 
All men are not gifted with brilliant talents 
—all have not enjoyed opportunities of being 
extensively and profoundly learned; but 
every man can be attentive and useful and 
diligent in his calling ; and just and upright 
in all his dealings; and promote justice and 


benevolence. And then will be seen how 
much of the influence he will exercise upon 
the minds and feelings, the character and 
conduct of others, must depend upon his 
own deportment. The respectable attorney 
(whatever may be supposed) is almost al. 
ways a peace-maker and a settler of dis- 
putes, without litigation, where it is practi. 
cable. He will be often called upon to 
mediate between fierce and excited dispu- 
|tants; between profligate husbands and un. 
reasonable wives ; between refractory, dis- 
obedient children, and unkind and unnatural 
parents ; how much of his weight must de- 
|pend upon his being himself a prudent, 
|sober-minded man ; a good husband and a 
\good father. It will be often within the 
| sphere of his influence to assuage, perhaps 
/sometimes to redress, the ‘ poor man’s 
wrong ;’ to mitigate, and it may be, to with- 
stand, the ‘proud man’s contumely ;’ how 
desirable is it, that he should himself ‘ bear 
his faculties meekly,’ and never be unneces- 
sarily harsh and tyrannical in the discharge 
| of duties that though sometimes necessary 
.and unavoidable, yet ought always to be 
| painful to him. Consulted upon every great 
| occurrence of life—on marriages—on deaths 
| —on the acquisition, transfer, alienation and 
disposal of property—possessed of a know- 
ledge of every man’s most private aflairs— 
‘invested with the only confidence, which 
ithe law regards as inviolable how grave a 
| responsibility is he under, to add to intelli- 
gence, integrity; to skill, discretion ; to 
practical experience, spotless honor! Then 
will his recompense be found in the respect 
and esteem of his fellow-countrymen. May 
such be your practice and such your re- 
| ward!” 





| 


During the discussion of a ministerial 
|measure in the House of Commons, Sir 
Robert Peel made some pungent allusions 
‘to those who, without having the power 
actually to defeat his policy, were yet very 
| successful in causing delay. Referring to 
‘the leaders in this sort of work, he reminded 
the House that “ when travelers in the East 
| do not want to go too fast they put a jackass 
| in front !”? 


| In what respect does Benjamin Franklin 


‘resemble Judge Edmonds? Ans. The one 
bottled lightning—the other jugged Big 
i Thunder. 











